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IDAPA 58.01.01 Rules for the Control of Air Pollution
in Idaho

122. INFORMATION ORDERS BY THE DEPARTMENT.
The Department may issue information orders as follows: (5-1-94)

01. Purpose. For the purpose of: (5-1-94)

a. Developing or assisting in the development of any implementation plan, any
standard of performance, any emission standard or any rule; (5-1-94)

b. Determining whether any person is in violation of any standard of performance,
any emission standard, any implementation plan or any rule; or (5-1-94)

c. Carrying out any air quality provisions of the Act, any air quality order issued or
entered in accordance with the Act or rules, or any of these rules. (5-1-94)

02. Persons. The Department may issue an information order to any person who: (5-1-94)

a. Owns or operates any emission source; (5-1-94)

b. Manufactures emission control equipment; (5-1-94)

c. The Department believes may have information necessary to meet the intent of these
rules; or (5-1-94)

d. Is subject to any requirement of these rules. (5-1-94)

03. Requirements. The information order may require the person to perform the following
on a one- time, periodic or continuous basis: (5-1-94)

a. Establish, maintain and submit records; (5-1-94)

b. Make reports; (5-1-94)

c. Install, use, and maintain monitoring equipment, and use audit procedures, or
methods; (5-1-94)
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d. Sample emissions in accordance with procedures or methods, at such locations, at
such intervals, during such periods and in such manner as the Department shall prescribe;

(5-1-94)

e. Keep records on control equipment parameters, production variables or other indirect
data when the Department determines that direct monitoring of emissions is impractical;

(5-1-94)

f. Submit compliance certifications including: (5-1-94)

i. Identification of the applicable requirement that is the basis of the
certification; (5-1-94)

ii. The method(s) or other means used by the owner or operator for
determining the compliance status for each applicable requirement, and whether
such methods or other means provide continuous or intermittent data; and

(4-5-00)

iii. The status of compliance with each applicable requirement, based on the
method or means designated in Subsection 122.03.f.ii. The certification shall
identify each deviation and take it into account in the compliance certification.
The certification shall also identify as possible exceptions to compliance any
periods during which compliance is required and in which an excursion or
exceedance as defined under 40 CFR Part 64 occurred; and (4-5-00)

g. Provide such other information as the Department may require. (5-1-94)

123. CERTIFICATION OF DOCUMENTS.
All documents, including but not limited to, application forms for permits to construct,
application forms for operating permits, progress reports, records, monitoring data, supporting
information, requests for confidential treatment, testing reports or compliance certifications
submitted to the Department shall contain a certification by a responsible official. The
certification shall state that, based on information and belief formed after reasonable inquiry, the
statements and information in the document are true, accurate, and complete. (5-1-94)
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200. PROCEDURES AND REQUIREMENTS FOR PERMITS TO CONSTRUCT.
The purposes of Sections 200 through 223 is to establish uniform procedures and requirements
for the issuance of “Permits to Construct.” (4-5-00)

201. PERMIT TO CONSTRUCT REQUIRED.
No owner or operator may commence construction or modification of any stationary source,
facility, major facility, or major modification without first obtaining a permit to construct from
the Department which satisfies the requirements of Sections 200 through 223 unless the source is
exempted in any of Sections 220 through 223, or the owner or operator complies with Section
213 and obtains the required permit to construct. (6-23-00)T

202. APPLICATION PROCEDURES.
Application for a permit to construct must be made using forms furnished by the Department, or
by other means prescribed by the Department. The application shall be certified by the
responsible official in accordance with Section 123 and shall be accompanied by all information
necessary to perform any analysis or make any determination required under Sections 200
through 223. (4-5-00)

01. Required Information. Depending upon the proposed size and location of the new or
modified stationary source or facility, the application for a permit to construct shall include all of
the information required by one or more of the following provisions: (5-1-94)

a. For any new or modified stationary source or facility: (5-1-94)

i.      Site information, plans, descriptions, specifications, and drawings
showing the design of the stationary source, facility, or modification, the nature
and amount of emissions (including secondary emissions), and the manner in
which it will be operated and controlled. (5-1-94)

ii.      A schedule for construction of the stationary source, facility, or
modification. (5-1-94)

b. For any new major facility or major modification in a nonattainment area which
would be major for the nonattainment regulated air pollutant(s): (4-5-00)

i.      A description of the system of continuous emission control proposed
for the new major facility or major modification, emission estimates, and other
information as necessary to determine that the lowest achievable emission rate
would be applied. (5-1-94)
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ii.      A description of the emission offsets proposed for the new major
facility or major modification, including information on the stationary sources,
mobile sources, or facilities providing the offsets, emission estimates, and other
information necessary to determine that a net air quality benefit would result. (4-5-00)

iii.      Certification that all other facilities in Idaho, owned or operated by (or
under common ownership of) the proposed new major facility or major
modification, are in compliance with all local, state or federal requirements or are
on a schedule for compliance with such. (5-1-94)

iv.      An analysis of alternative sites, sizes, production processes, and
environmental control techniques which demonstrates that the benefits of the
proposed major facility or major modification significantly outweigh the
environmental and social costs imposed as a result of its location, construction, or
modification. (5-1-94)

v.      An analysis of the impairment to visibility of any federal Class I area,
Class I area designated by the Department, or integral vista of any mandatory
federal Class I area that the new major facility or major modification would
impact (including the monitoring of visibility in any Class I area near the new
major facility or major modification, if requested by the Department), except for
those new major facilities and major modifications exempted by Subsection
204.04. (5-1-94)

c. For any new major facility or major modification in an attainment or unclassifiable
area for any regulated air pollutant, except for those new major facilities and major
modifications exempted under Subsection 205.04. (4-5-00)

i.      A description of the system of continuous emission control proposed
for the new major facility or major modification, emission estimates, and other
information as necessary to determine that the best available control technology
would be applied. (5-1-94)

ii.      An analysis of the effect on air quality by the new major facility or
major modification, including meteorological and topographical data necessary to
estimate such effects. (5-1-94)

iii.      An analysis of the effect on air quality projected for the area as a result
of general commercial, residential, industrial, and other growth associated with
the new major facility or major modification. (5-1-94)
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iv.      A description of the nature, extent, and air quality effects of any or all
general commercial, residential, industrial, and other growth which has occurred
since August 7, 1977, in the area the new major facility or major modification
would affect. (5-1-94)

v.      An analysis of the impairment to visibility, soils, and vegetation that
would occur as a result of the new major facility or major modification and
general commercial, residential, industrial, and other growth associated with
establishment of the new major facility or major modification. The owner or
operator need not provide an analysis of the impact on vegetation or soils having
no significant commercial or recreational value. (5-1-94)

vi.      An analysis of the impairment to visibility of any federal Class I area,
Class I area designated by the Department, or integral vista of any mandatory
federal Class I area that the new major facility or major modification would
affect. (5-1-94)

vii.      An analysis of the existing ambient air quality in the area that the new
major facility or major modification would affect for each regulated air pollutant
that a new major facility would emit in significant amounts or for which a major
modification would result in a significant net emissions increase. (4-5-00)

viii.      Ambient analyses as specified in Subsections 202.01c.vii., 202.01c.ix.,
202.01c.x., and 202.01c.xii., may not be required if the projected increases in
ambient concentrations or existing ambient concentrations of a particular
regulated air pollutant in any area that the new major facility or major
modification would affect are less than the following amounts, or the regulated air
pollutant is not listed herein: carbon monoxide - five hundred and seventy-five
(575) micrograms per cubic meter, eight (8) hour average; nitrogen dioxide -
fourteen (14) micrograms per cubic meter, annual average; PM-10 - ten (10)
micrograms per cubic meter, twenty-four (24) hour average; sulfur dioxide -
thirteen (13) micrograms per cubic meter, twenty-four (24) hour average; ozone -
any net increase of one hundred (100) tons per year or more of volatile organic
compounds, as a measure of ozone; lead - one-tenth (0.1) of a microgram per
cubic meter, calendar quarterly average; mercury - twenty-five hundredths (0.25)
of a microgram per cubic meter, twenty-four (24) hour average; beryllium - one-
thousandth (0.001) of a microgram per cubic meter, twenty-four (24) hour
average; fluorides - twenty-five hundredths (0.25) of a microgram per cubic
meter, twenty-four (24) hour average; vinyl chloride - fifteen (15) micrograms per
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cubic meter, twenty-four (24) hour average; hydrogen sulfide - two-tenths (0.2) of
a microgram per cubic meter, one (1) hour average. (4-5-00)

ix.      For any regulated air pollutant which has an ambient air quality
standard, the analysis shall include continuous air monitoring data, gathered over
the year preceding the submittal of the application, unless the Department
determines that a complete and adequate analysis can be accomplished with
monitoring data gathered over a period shorter than one (1) year, but not less than
four (4) months, which is adequate for determining whether the emissions of that
regulated air pollutant would cause or contribute to a violation of the ambient air
quality standard or any prevention of significant deterioration (PSD) increment. 

(4-5-00)

x.      For any regulated air pollutant which does not have an ambient air
quality standard, the analysis shall contain such air quality monitoring data that
the Department determines is necessary to assess ambient air quality for that air
pollutant in any area that the emissions of that air pollutant would affect. (4-5-00)

xi.      If requested by the Department, monitoring of visibility in any Class I
area the proposed new major facility or major modification would affect. (5-1-94)

xii.      Operation of monitoring stations shall meet the requirements of
Appendix B to 40 CFR Part 58 or such other requirements as extensive as those
set forth in Appendix B as may be approved by the Department. (5-1-94)

02. Estimates Of Ambient Concentrations. All estimates of ambient concentrations shall
be based on the applicable air quality models, data bases, and other requirements specified in 40
CFR 51, Appendix W (Guideline on Air Quality Models). (4-5-00)

a. Where an air quality model specified in the “Guideline on Air Quality Models”, is
inappropriate, the model may be modified or another model substituted, subject to written
approval of the Administrator of the U.S. Environmental Protection Agency and public
comment pursuant to Subsection 209.01.c.; provided that modifications and substitutions
of models used for toxic air pollutants will be reviewed by the Department. (4-5-00)

b. Methods like those outlined in the U.S. Environmental Protection Agency's "Interim
Procedures for Evaluating Air Quality Models (Revised)" (September 1984) should be
used to determine the comparability of air quality models. (5-1-94)
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03. Additional Information. Any additional information, plans, specifications, evidence or
documents that the Department may require to make the determinations required under Sections
200 through 225 shall be furnished upon request. (5-1-94)

203. PERMIT REQUIREMENTS FOR NEW AND MODIFIED STATIONARY
SOURCES.
No permit to construct shall be granted for a new or modified stationary source unless the
applicant shows to the satisfaction of the Department all of the following: (5-1-94)

01. Emission Standards. The stationary source or modification would comply with all
applicable local, state or federal emission standards. (5-1-94)

02. NAAQS. The stationary source or modification would not cause or significantly
contribute to a violation of any ambient air quality standard. (5-1-94)

03. Toxic Air Pollutants. Using the methods provided in Section 210, the emissions of toxic
air pollutants from the stationary source or modification would not injure or unreasonably affect
human or animal life or vegetation as required by Section 161. Compliance with all applicable
toxic air pollutant carcinogenic increments and toxic air pollutant non-carcinogenic increments
will also demonstrate preconstruction compliance with Section 161 with regards to the pollutants
listed in Sections 585 and 586. (6-30-95)

204. PERMIT REQUIREMENTS FOR NEW MAJOR FACILITIES OR MAJOR
MODIFICATIONS IN NONATTAINMENT AREAS.
No permit to construct shall be granted for a new major facility or major modification which is
proposed for location in a nonattainment area and which would be major for the nonattainment
regulated air pollutant(s) unless the applicant shows to the satisfaction of the Department all of
the following: (4-5-00)

01. LAER. The new major facility or major modification would be operated at the lowest
achievable emission rate (LAER) for the nonattainment regulated air pollutant, specifically: (4-5-00)

a. A new major facility would meet the lowest achievable emission rate at each new
emissions unit which emits the nonattainment regulated air pollutant; and (4-5-00)

b. A major modification would meet the lowest achievable emission rate at each new or
modified emissions unit which has a net emissions increase of the nonattainment
regulated air pollutant. (4-5-00)
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02. Required Offsets. Allowable emissions from the new major facility or major
modification are offset by reductions in actual emissions from stationary sources,
facilities, and/or mobile sources in the nonattainment area so as to represent reasonable
further progress. All offsetting emission reductions must satisfy the requirements for
emission reduction credits (Section 460) and provide for a net air quality benefit which
satisfies the requirements of Section 208. If the offsets are provided by other stationary
sources or facilities, a permit to construct shall not be issued for the new major facility or
major modification until the offsetting reductions are made enforceable through the
issuance of operating permits. The new major facility or major modification may not
commence operation, and an operating permit for the new major facility or major
modification shall not be effective before the date the offsetting reductions are achieved.

(4-5-00)

03. Compliance Status. All other sources in the State owned or operated by the applicant, or
by any entity controlling, controlled by or under common control with such person, are in
compliance with all applicable emission limitations and standards or subject to an enforceable
compliance schedule. (5-1-94)

04. Effect On Visibility. The effect on visibility of any federal Class I area, Class I area
designated by the Department, or integral vista of a mandatory federal Class I area, by the new
major facility or major modification is consistent with making reasonable progress toward
remedying existing and preventing future visibility impairment, except that: (5-1-94)

a. New major facilities, or major modifications to major facilities, which are not
designated facilities and which do not emit or have the potential to emit two-hundred fifty
(250) tons per year, or more, of any regulated air pollutant are exempt. (4-5-00)

b. Any integral vista which the Federal Land Manager has not identified at least six (6)
months prior to the submittal of a complete application, or which the Department
determines was not identified in accordance with the criteria adopted pursuant to 40 CFR
Part 51.304(a), may be exempted by the Department. (5-1-94)

205. PERMIT REQUIREMENTS FOR NEW MAJOR FACILITIES OR MAJOR
MODIFICATIONS IN ATTAINMENT OR UNCLASSIFIABLE AREAS.

01. Requirements For Issuance Of Permit. No permit to construct shall be granted for a
new major facility or major modification which is proposed for location in an attainment or
unclassifiable area for any regulated air pollutant, unless the applicant shows to the satisfaction
of the Department that: (4-5-00)
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a. The new major facility or major modification would use the best available control
technology (BACT): (5-1-94)

i.      For each regulated air pollutant for which a new major facility would
have the potential to emit in excess of the significant rates as defined in Section
006; and (4-5-00)

ii.      At each new or modified emissions unit which has a net emissions
increase of each regulated air pollutant for which a major modification has a
significant net emissions increase. (4-5-00)

b. The allowable emission increases from the new major facility or major modification,
in conjunction with all other applicable emissions increases or reductions, including
secondary emissions, would not: (5-1-94)

i.      Cause or significantly contribute to violations of any ambient air
quality standard; and (5-1-94)

ii.      Cause or contribute to violations of any applicable prevention of
significant deterioration (PSD) increment; (5-1-94)

c. The emission increases from the new major facility or major modification would not
have an adverse impact on the air quality related values, including visibility, of any
federal Class I area or Class I area designated by the Department, and any effect on
visibility of any integral vista of a mandatory federal Class I area would be consistent
with making reasonable progress toward remedying existing and preventing future
visibility impairment. However, any integral vista which the Federal Land Manager has
not identified at least six (6) months prior to the submittal of a complete application, or
which the Department determines was not identified in accordance with the required
identification criteria, may be exempted by the Department. (4-5-00)

02. Phased Construction Projects. For phased construction projects, the determination of
best available control technology shall be reviewed and modified as appropriate at least eighteen
(18) months prior to commencement of each independent phase of the project. (5-1-94)

03. Innovative Control Technology. If requested by the owner or operator of the new major
facility or major modification, the Department may, with the consent of the Governor of any
other affected state, approve a system of innovative control technology. (5-1-94)

a. A proposed system of innovative control technology may be approved if: (5-1-94)
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i.      The proposed control system would not cause or contribute to an
unreasonable risk to public health, welfare, or safety in its operation or function;

(5-1-94)

ii.      The owner or operator agrees to achieve a level of continuous
emissions control equivalent to that which would have been required for BACT
by a date specified by the Department, but not later than four (4) years from the
time of start-up or seven (7) years from permit issuance; (5-1-94)

iii.      The allowable emissions from the facility employing the system of
innovative control technology satisfy all other applicable requirements; (4-5-00)

iv.      Prior to the date established pursuant to Subsection 205.03.a.ii., the
new major facility or major modification would not cause or significantly
contribute to any violation of an ambient air quality standard, impact any Class I
area, or impact any area where a prevention of significant deterioration (PSD)
increment is known to be violated. (4-5-00)

b. The Department shall withdraw its approval to employ a system of innovative control
technology if: (5-1-94)

i.      The proposed system fails by the specified date to achieve the required
continuous emission control; (5-1-94)

ii.      The proposed system fails before the specified date so as to contribute
to an unreasonable risk to public health, welfare, or safety; or (5-1-94)

iii.      The Department decides that the proposed system is unlikely to
achieve the required level of control or to protect the public health, welfare, or
safety. (5-1-94)

c. If the system of innovative control technology fails to meet the required level of
continuous emission control or if approval for the system is withdrawn by the
Department, the Department may allow the new major facility or major modification up
to three (3) years from the date of withdrawal to meet the requirement for the application
of BACT through the use of a demonstrated system of control. (5-1-94)
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04. Exemptions. (5-1-94)

a. New major facilities, or major modifications to major facilities, which are not
designated facilities and which do not emit or have the potential to emit two hundred fifty
(250) tons per year, or more, of any regulated air pollutant are exempt from complying
with the conditions of Subsections 205.01.a., 205.01.b.ii., and 205.01.c., for obtaining a
permit to construct. (4-5-00)

b. Temporary emissions (one (1) year or less in duration unless otherwise approved by
the Department) from a new major facility or major modification that would not impact a
Class I area or area where an applicable prevention of significant deterioration (PSD)
increment is known to be violated are exempt from complying with the conditions of
Subsections 205.01.b. and 205.01.c. for obtaining a permit to construct. (4-5-00)

206. OPTIONAL OFFSETS FOR PERMITS TO CONSTRUCT.
The owner or operator of any proposed new or modified stationary source, new major facility, or
major modification, which cannot meet the requirements of Subsections 203.02, 203.03, 204.04,
205.01.b. or 205.01.c., may propose the use of an emission offset in order to meet those
requirements and thereby obtain a permit to construct. Any proposed emission offset must satisfy
the requirements for emission reduction credits, Section 460, and demonstrate, through
appropriate dispersion modeling, that the offset will reduce ambient concentrations sufficiently
to meet the requirements at all modeled receptors which could not otherwise have met the
requirements. (6-30-95)

207. REQUIREMENTS FOR EMISSION REDUCTION CREDIT.
In order to be credited in a permit to construct, any emission reduction credit must satisfy the
requirements of Section 460. (5-1-94)

208. DEMONSTRATION OF NET AIR QUALITY BENEFIT.
The demonstration of net air quality benefit shall: (5-1-94)

01. VOCs. For trades involving volatile organic compounds, show that total emissions are
reduced for the air basin in which the stationary source or facility is located; (5-1-94)

02. Other Regulated Air Pollutants. For trades involving any other regulated air pollutant,
show through appropriate dispersion modeling that the trade will not cause an increase in
ambient concentrations at any modeled receptor; (4-5-00)
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03. Mobile Sources. For trades involving mobile sources, show a reduction in the ambient
impact of emissions upon air quality by obtaining sufficient emission reductions to, at a
minimum, compensate for adverse ambient impact where the major facility or major
modification would otherwise cause or significantly contribute to a violation of any national
ambient air quality standard. (4-5-00)

209. PROCEDURE FOR ISSUING PERMITS.

01. General Procedures. General procedures for permits to construct. (5-1-94)

a. Within thirty (30) days after receipt of the application for a permit to construct, the
Department shall determine whether the application is complete or whether more
information must be submitted and shall notify the applicant of its findings in writing. (5-1-94)

b. Within sixty (60) days after the application is determined to be complete the
Department shall: (5-1-94)

i.      Upon written request of the applicant, provide a draft permit for
applicant review. Agency action on the permit under this Section may be delayed
if deemed necessary to respond to applicant comments. (4-5-00)

ii.      Notify the applicant in writing of the approval, conditional approval,
or denial of the application if an opportunity for public comment is not required
pursuant to Subsection 209.01.c. The Department shall set forth reasons for any
denial; or (5-1-94)

iii.      Issue a proposed approval, proposed conditional approval, or proposed
denial. (5-1-94)

c. An opportunity for public comment will be provided on all applications requiring a
permit to construct. Public comment shall be provided on an application for any new
major facility or major modification, any new facility or modification which would affect
any Class I area, any application which uses fluid modeling or a field study to establish a
good engineering practice stack height pursuant to Sections 510 through 516, any
application which uses an inter-pollutant trade pursuant to Subsection 210.17, any
application for a permit with a particulate matter emission standard requested pursuant to
Subsection 710.10, any application which the Director determines an opportunity for
public comment should be provided, and any application upon which the applicant so
requests. (6-23-00)T
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i.      The Department's proposed action, together with the information
submitted by the applicant and the Department's analysis of the information, shall
be made available to the public in at least one (1) location in the region in which
the stationary source or facility is to be located. (5-1-94)

ii.      The availability of such materials shall be made known by notice
published in a newspaper of general circulation in the county(ies) in which the
stationary source or facility is to be located. (5-1-94)

iii.      A copy of such notice shall be sent to the applicant and to appropriate
federal, state and local agencies. (5-1-94)

iv.      There shall be a thirty (30) day period after initial publication for
comment on the Department's proposed action, such comment to be made in
writing to the Department. (5-1-94)

v.      After consideration of comments and any additional information
submitted during the comment period, and within forty-five (45) days after initial
publication of the notice, or notice of public hearing if one is requested under
Subsections 209.02.b.iv. or 209.02.a.ii., unless the Director deems that additional
time is required to evaluate comments and information received, the Department
shall notify the applicant in writing of approval, conditional approval, or denial of
the permit. The Department shall set forth the reasons for any denial. (5-1-94)

vi.      All comments and additional information received during the comment
period, together with the Department's final determination, shall be made
available to the public at the same location as the preliminary determination. (5-1-94)

d. A copy of each permit will be sent to the U.S. Environmental Protection Agency. (5-1-94)

02. Additional Procedures For Specified Sources. (5-1-94)

a. For any new major facility or major modification in an attainment or unclassifiable
area for any regulated air pollutant, except for those new major facilities and major
modifications exempted under Subsection 205.04. (4-5-00)

i.      The public notice issued pursuant to Subsection 209.01.c.ii. shall
indicate the degree of increment consumption that is expected from the new major
facility or major modification; and (5-1-94)
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ii.      The public notice issued pursuant to Subsection 209.01.c.ii. shall
indicate the opportunity for a public hearing for interested persons to appear and
submit written or oral comments on the air quality effects of the new major
facility or major modification, alternatives to it, the control technology required,
and other appropriate considerations. All requests for public hearings during a
comment period with an opportunity for a hearing must be requested in writing by
interested persons within fourteen (14) days of the publication of the legal notice
of the proposed permit to construct or within fourteen (14) days prior to the end of
the comment period, whichever is later. (3-23-98)

b. For any new major facility or major modification which would affect a federal Class I
area or an integral vista of a mandatory federal Class I area. (5-1-94)

i.      If the Department is notified of the intent to apply for a permit to
construct, it shall notify the appropriate Federal Land Manager within thirty (30)
days; (5-1-94)

ii.      A copy of the permit application and all relevant information,
including an analysis of the anticipated effects on visibility in any federal Class I
area, shall be sent to the Administrator of the U.S. Environmental Protection
Agency and the Federal Land Manager within thirty (30) days of receipt of a
complete application and at least sixty (60) days prior to any public hearing on the
application; (5-1-94)

iii.      Notice of every action related to the consideration of the permit shall
be sent to the Administrator of the U.S. Environmental Protection Agency; (5-1-94)

iv.      The public notice issued pursuant to Subsection 209.01.c.ii. shall
indicate the opportunity for a public hearing for interested persons to appear and
submit written or oral comments on the air quality effect of the new major facility
or major modification, alternatives to it, the control technology required, and
other appropriate considerations. All requests for public hearings during a
comment period with an opportunity for a hearing must be requested in writing by
interested persons within fourteen (14) days of the publication of the legal notice
of the proposed permit to construct or within fourteen (14) days prior to the end of
the comment period, whichever is later. (3-23-98)

v.      The notice of public hearing, if required, shall explain any differences
between the Department's preliminary determination and any visibility analysis



Northern Ada County Carbon Monoxide Maintenance Plan and Redesignation Request

IDAHO ADMINISTRATIVE CODE
Department of Environmental Quality

Unofficial copy   IDAPA 58.01.01 – Rules for the
Control of Air Pollution in Idaho

Appendix F-1 15

performed by the Federal Land Manager and provided to the Department within
thirty (30) days of the notification pursuant to Subsection 209.02.b.ii. (5-1-94)

vi.      Upon a sufficient showing by the Federal Land Manager that a
proposed new major facility or major modification will have an adverse impact
upon the air quality related values (including visibility) of any federal mandatory
Class I area, the Director may deny the application notwithstanding the fact that
the concentrations of regulated air pollutants would not exceed the maximum
allowable increases for a Class I area. (4-5-00)

03. Establishing A Good Engineering Stack Height. The Department will notify the public
of the availability of any fluid model or field study used to establish a good engineering practice
stack height and provide an opportunity for a public hearing before issuing a permit or setting an
emission standard based thereon. (5-1-94)

04. Revisions Of Permits To Construct. The Director may approve a revision of any permit
to construct provided the stationary source or facility continues to meet all applicable
requirements of Sections 200 through 223. Revised permits will be issued pursuant to procedures
for issuing permits (Section 209), except that the requirements of Subsections 209.01.c.,
209.02.a., and 209.02.b., shall only apply if the permit revision results in an increase in
emissions authorized by the permit or if deemed appropriate by the Director. (4-5-00)

05. Permit To Construct Procedures For Tier I Sources. For Tier I sources that require a
permit to construct, the owner or operator shall either: (5-1-94)

a. Submit only the information required by Sections 200 through 219 for a permit to
construct, in which case: (3-23-98)

i.      A permit to construct or denial will be issued in accordance with
Subsections 209.01.a. and 209.01.b. (5-1-94)

ii.      The owner or operator may construct the source after permit to
construct issuance or in accordance with Subsection 213.02.c. (3-23-98)

iii.      The owner or operator may operate the source after permit to construct
issuance so long as it does not violate any terms or conditions of the existing Tier
I operating permit and complies with Subsection 380.02. (4-5-00)

iv.      Unless a different time is prescribed by these rules, the applicable
requirements contained in a permit to construct will be incorporated into the Tier I
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operating permit during renewal (Section 269). Where an existing Tier I permit
would prohibit such construction or change in operation, the source must obtain a
permit revision before commencing operation. Tier I sources required to meet the
requirements under Section 112(g) of the Clean Air Act (Section 214), or to have
a permit under the preconstruction review program approved into the applicable
implementation plan under Part C (Section 205) or Part D (Section 204) of Title I
of the Clean Air Act, shall file a complete application to obtain a Tier I permit
revision within twelve (12) months after commencing operation. (3-19-99)

v.      The application or minor or significant permit modification request
shall be processed in accordance with timelines: Section 361 and Subsections
367.02 through 367.05. (3-19-99)

vi.      The final Tier I operating permit action shall incorporate the relevant
terms and conditions from the permit to construct; or (4-5-00)

b. Submit all information required by Sections 200 through 219 for a permit to construct
and Sections 300 through 386 for a Tier I operating permit, or Tier I operating permit
modification, in which case: (4-5-00)

i.      Completeness of the application shall be determined within thirty (30)
days. (5-1-94)

ii.      The Department shall prepare a proposed permit to construct or denial
in accordance with Sections 200 through 219 and a draft Tier I operating permit
or Tier I operating permit modification in accordance with Sections 300 through
386 within sixty (60) days. (4-5-00)

iii.      The Department shall provide for public comment and affected state
review in accordance with Sections 209, 364 and 365 on the proposed permit to
construct or denial and draft Tier I operating permit or Tier I operating permit
modification. (4-5-00)

iv.      Except as otherwise provided by these rules, the Department shall
prepare and issue to the owner or operator a final permit to construct or denial
within fifteen (15) days of the close of the public comment period. The owner or
operator may construct the source after permit to construct issuance or in
accordance with Subsection 213.02.c. (4-5-00)
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v.      The final permit to construct will be sent to EPA, along with the
proposed Tier I operating permit or modification. The proposed Tier I operating
permit or modification shall be sent for review in accordance with Section 366. (4-5-00)

vi.      The Tier I operating permit, or Tier I operating permit modification,
will be issued in accordance with Section 367. The owner or operator may operate
the source after permit to construct issuance so long as it does not violate any
terms or conditions of the existing Tier I operating permit and complies with
Subsection 380.02; or (4-5-00)

c. Submit all information required by Sections 200 through 219 for a permit to construct
and Sections 300 through 381 for a Tier I operating permit, or Tier I operating permit
modification, in which case: (4-5-00)

i.      Completeness of the application shall be determined within thirty (30)
days. (4-5-00)

ii.      The Department shall prepare a draft permit to construct or denial in
accordance with Sections 200 through 219 and that also meets the requirements of
Sections 300 through 381 within sixty (60) days. (4-5-00)

iii.      The Department shall provide for public comment and affected state
review in accordance with Sections 209, 364, and 365 on the draft permit to
construct or denial. (4-5-00)

iv.      The Department shall prepare and send a proposed permit to construct
or denial to EPA for review in accordance with Section 366. EPA review of the
proposed permit to construct or denial in accordance with Section 366 can occur
concurrently with public comment and affected state review of the draft permit, as
provided in Subsection 209.05.c.iii. above, except that if the draft permit or denial
is revised in response to public comment or affected state review, the Department
must send the revised proposed permit to construct or denial to EPA for review in
accordance with Section 366. (4-5-00)

v.      Except as otherwise provided by these rules, the Department shall
prepare and issue to the owner or operator a final permit to construct or denial in
accordance with Section 367. The owner or operator may construct the source
after permit to construct issuance or in accordance with Subsection 213.02.c. (4-5-00)
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vi.      The permittee may, at any time after issuance, request that the permit
to construct requirements be incorporated into the Tier I operating permit through
an administrative amendment in accordance with Section 381. The owner or
operator may operate the source or modification upon submittal of the request for
an administrative amendment. (4-5-00)

210. DEMONSTRATION OF PRECONSTRUCTION COMPLIANCE WITH TOXIC
STANDARDS.
In accordance with Subsection 203.03, the applicant shall demonstrate preconstruction
compliance with Section 161 to the satisfaction of the Department. The accuracy, completeness,
execution and results of the demonstration are all subject to review and approval by the
Department. (6-30-95)

01. Identification Of Toxic Air Pollutants. The applicant may use process knowledge, raw
materials inputs, EPA and Department references and commonly available references approved
by EPA or the Department to identify the toxic air pollutants emitted by the stationary source or
modification. (6-30-95)

02. Quantification Of Emission Rates. (6-30-95)

a. The applicant may use standard scientific and engineering principles and practices to
estimate the emission rate of any toxic air pollutant at the point(s) of emission. (6-30-95)

i.      Screening engineering analyses use unrefined conservative data. (6-30-95)

ii.      Refined engineering analyses utilize refined and less conservative data
including, but not limited to, emission factors requiring detailed input and actual
emissions testing at a comparable emissions unit using EPA or Department
approved methods. (6-30-95)

b. The uncontrolled emissions rate of a toxic air pollutant from a source or modification
is calculated using the maximum capacity of the source or modification under its physical
and operational design without the effect of any physical or operational limitations. (6-30-95)

i.      Examples of physical and operational design include but are not
limited to: the amount of time equipment operates during batch operations and the
quantity of raw materials utilized in a batch process. (6-30-95)
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ii.      Examples of physical or operational limitations include but are not
limited to: shortened hours of operation, use of control equipment, and restrictions
on production which are less than design capacity. (6-30-95)

c. The controlled emissions rate of a toxic air pollutant from a source or modification is
calculated using the maximum capacity of the source or modification under its physical
and operational design with the effect of any physical or operational limitation that has
been specifically described in a written and certified submission to the Department.(6-30-95)

d. The T-RACT emissions rate of a toxic air pollutant from a source or modification is
calculated using the maximum capacity of the source or modification under its physical
and operational design with the effect of: (6-30-95)

i.      Any physical or operational limitation other than control equipment
that has been specifically described in a written and certified submission to the
Department; and (6-30-95)

ii.      An emission standard that is T-RACT. (6-30-95)

03. Quantification Of Ambient Concentrations. (6-30-95)

a. The applicant may use the modeling methods provided in Subsection 202.02 to
estimate the ambient concentrations at specified receptor sites for any toxic air pollutant
emitted from the point(s) of emission. (6-30-95)

i.      For screening modeling, the models use arbitrary meteorological data
and predict maximum one (1) hour concentrations for all specified receptor sites.
For toxic air pollutants listed in Section 586, multiply the maximum hourly
concentration output from the model by a persistence factor of one hundred
twenty five one- thousandths (0.125) to convert the hourly average to an annual
average. For toxic air pollutants listed in Section 585, multiply the maximum
hourly concentration output from the model by a persistence factor of four tenths
(0.4) to convert the hourly concentration to a twenty-four (24) hour average. (6-30-95)

ii.      For refined modeling, the models use site specific information. If
actual meteorological data is used and the model predicts annual averages for
toxic air pollutants listed in Section 586 and twenty-four (24) hour averages for
toxic air pollutants listed in Section 585, persistence factors need not be used. (6-30-95)
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b. The point of compliance is the receptor site that is estimated to have the highest
ambient concentration of the toxic air pollutant of all the receptor sites that are located
either at or beyond the facility property boundary or at a point of public access; provided
that, if the toxic air pollutant is listed in Section 586, the receptor site is not considered to
be at a point of public access if the receptor site is located on or within a road, highway or
other transportation corridor transecting the facility. (6-30-95)

c. The uncontrolled ambient concentration of the source or modification is estimated by
modeling the uncontrolled emission rate. (6-30-95)

d. The controlled ambient concentration of the source or modification is estimated by
modeling the controlled emission rate. (6-30-95)

e. The approved net ambient concentration from a modification for a toxic air pollutant
at each receptor is calculated by subtracting the estimated decreases in ambient
concentrations for all sources at the facility contributing an approved creditable decrease
at the receptor site from the estimated ambient concentration from the modification at the
receptor. (6-30-95)

f. The approved offset ambient concentration from a source or modification for a toxic
air pollutant at each receptor is calculated by subtracting the estimated decreases in
ambient concentrations for all sources contributing an approved offset at the receptor
from the estimated ambient concentration for the source or modification at the receptor.(6-30-95)

g. The T-RACT ambient concentration of the source or modification is estimated by
using refined modeling and the T-RACT emission rate. (6-30-95)

h. The approved interpollutant ambient concentration from a source or modification for
a toxic air pollutant at each receptor is calculated as follows: (6-30-95)

i.      Step 1: Calculate the estimated decrease in ambient concentrations for
each toxic air pollutant from each source contributing an approved interpollutant
trade at the receptor by multiplying the approved interpollutant ratio by the
overall decrease in the ambient concentration of the toxic air pollutant at the
receptor site. (6-30-95)

ii.      Step 2: Calculate the total estimated decrease at the receptor by
summing all of the individual estimated decreases calculated in Subsection
210.03.h.i. for that receptor. (6-30-95)
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iii.      Step 3: Calculate the approved interpollutant ambient concentration by
subtracting the total estimated decrease at the receptor from the estimated ambient
concentration for the source or modification at the receptor. (6-30-95)

04. Preconstruction Compliance Demonstration. The applicant may use any of the
Department approved standard methods described in Subsections 210.05 through 210.08, and
may use any applicable specialized method described in Subsections 210.09 through 210.12 to
demonstrate preconstruction compliance for each identified toxic air pollutant. (6-30-95)

05. Uncontrolled Emissions. (6-30-95)

a. Compare the source's or modification's uncontrolled emissions rate for the toxic air
pollutant to the applicable screening emission level listed in Sections 585 or 586.(6-30-95)

b. If the source's or modification's uncontrolled emission rate is less than or equal to the
applicable screening emission level, no further procedures for demonstrating
preconstruction compliance will be required for that toxic air pollutant as part of the
application process. (6-30-95)

06. Uncontrolled Ambient Concentration. (6-30-95)

a. Compare the source's or modification's uncontrolled ambient concentration at the
point of compliance for the toxic air pollutant to the applicable acceptable ambient
concentration listed in Sections 585 or 586. (6-30-95)

b. If the source's or modification's uncontrolled ambient concentration at the point of
compliance is less than or equal to the applicable acceptable ambient concentration, no
further procedures for demonstrating preconstruction compliance will be required for that
toxic air pollutant as part of the application process. (6-30-95)

07. Controlled Emissions And Uncontrolled Ambient Concentration. (6-30-95)

a. Compare the source's or modification's controlled emissions rate for the toxic air
pollutant to the applicable screening emission level listed in Sections 585 or 586 and
compare the source's or modification's uncontrolled ambient concentration at the point of
compliance for the toxic air pollutant to the applicable acceptable ambient concentration
listed in Sections 585 or 586. (6-30-95)

b. If the source's or modification's controlled emission rate is less than or equal to the
applicable screening emission level and if the source's or modification's uncontrolled
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ambient concentration at the point of compliance is less than or equal to the applicable
acceptable ambient concentration, no further procedures for demonstrating
preconstruction compliance will be required for that toxic air pollutant as part of the
application process. (6-30-95)

08. Controlled Ambient Concentration. (6-30-95)

a. Compare the source's or modification's controlled ambient concentration at the point
of compliance for the toxic air pollutant to the applicable acceptable ambient
concentration listed in Sections 585 or 586. (6-30-95)

b. If the source's or modification's controlled ambient concentration at the point of
compliance is less than or equal to the applicable acceptable ambient concentration, no
further procedures for demonstrating preconstruction compliance will be required for that
toxic air pollutant as part of the application process. (6-30-95)

c. The Department shall include an emission limit for the toxic air pollutant in the
permit to construct that is equal to or, if requested by the applicant, less than the emission
rate that was used in the modeling. (6-30-95)

09. Net Emissions. (6-30-95)

a. As provided in Section 007 (definition of net emissions increase) and Sections 460
and 461, the owner or operator may net emissions to demonstrate preconstruction
compliance. (4-5-00)

b. Compare the modification's approved net emissions increase (expressed as an
emission rate) for the toxic air pollutant to the applicable screening emission level listed
in Sections 585 or 586. (6-30-95)

c. If the modification's approved net emissions increase is less than or equal to the
applicable screening emission level, no further procedures for demonstrating
preconstruction compliance will be required for that toxic air pollutant as part of the
application process. (6-30-95)

d. The Department shall include emission limits and other permit terms for the toxic air
pollutant in the permit to construct that assure that the facility will be operated in the
manner described in the preconstruction compliance demonstration. (6-30-95)
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10. Net Ambient Concentration. (6-30-95)

a. As provided in Section 007 (definition of net emission increase) and Sections 460 and
461, the owner or operator may net ambient concentrations to demonstrate
preconstruction compliance. (4-5-00)

b. Compare the modification's approved net ambient concentration at the point of
compliance for the toxic air pollutant to the applicable acceptable ambient concentration
listed in Sections 585 or 586. (6-30-95)

c. If the modification's approved net ambient concentration at the point of compliance is
less than or equal to the applicable acceptable ambient concentration, no further
procedures for demonstrating preconstruction compliance will be required for that toxic
air pollutant as part of the application process. (6-30-95)

d. The Department shall include emission limits and other permit terms for the toxic air
pollutant in the permit to construct that assure that the facility will be operated in the
manner described in the preconstruction compliance demonstration. (6-30-95)

11. Toxic Air Pollutant Offset Ambient Concentration. (6-30-95)

a. As provided in Sections 206 and 460, the owner or operator may use offsets to
demonstrate preconstruction compliance. (6-30-95)

b. Compare the source's or modification's approved offset ambient concentration at the
point of compliance for the toxic air pollutant to the applicable acceptable ambient
concentration listed in Sections 585 or 586. (6-30-95)

c. If the source's or modification's approved offset ambient concentration at the point of
compliance is less than or equal to the applicable acceptable ambient concentration, no
further procedures for demonstrating preconstruction compliance will be required for that
toxic air pollutant as part of the application process. (6-30-95)

d. The Department shall include emission limits and other permit terms for the toxic air
pollutant in the permit to construct that assure that the facility will be operated in the
manner described in the preconstruction compliance demonstration. (6-30-95)
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12. T-RACT Ambient Concentration For Carcinogens. (6-30-95)

a. As provided in Subsections 210.12 and 210.13, the owner or operator may use T-
RACT to demonstrate preconstruction compliance for toxic air pollutants listed in
Section 586. (6-30-95)

i.      This method may be used in conjunction with netting (Subsection
210.09), and offsets (Subsection 210.11). (6-30-95)

ii.      This method is not to be used to demonstrate preconstruction
compliance for toxic air pollutants listed in Section 585. (6-30-95)

b. Compare the source's or modification's approved T-RACT ambient concentration at
the point of compliance for the toxic air pollutant to the amount of the toxic air pollutant
that would contribute an ambient air cancer risk probability of less than one to one
hundred thousand (1:100,000) (which amount is equivalent to ten (10) times the
applicable acceptable ambient concentration listed in Section 586). (6-30-95)

c. If the source's or modification's approved T-RACT ambient concentration at the point
of compliance is less than or equal to the amount of the toxic air pollutant that would
contribute an ambient air cancer risk probability of less than one to one hundred thousand
(1:100,000), no further procedures for demonstrating preconstruction compliance will be
required for that toxic air pollutant as part of the application process. (6-30-95)

d. The Department shall include emission limits and other permit terms for the toxic air
pollutant in the permit to construct that assure that the facility will be operated in the
manner described in the preconstruction compliance demonstration. (6-30-95)

13. T-RACT Determination Processing. (6-30-95)

a. The applicant may submit all information necessary to the demonstration at the time
the applicant submits the complete initial application or the applicant may request the
Department to review a complete initial application to determine if Subsection 210.12
may be applicable to the source or modification. (6-30-95)

b. Notwithstanding Subsections 209.01.a. and 209.01.b., if the applicant requests the
Department to review a complete initial application and Subsection 210.12 is determined
to be applicable, the completeness determination for the initial application will be
revoked until a supplemental application is submitted and determined complete. When
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the supplemental application is determined complete, the timeline for agency action shall
be reinitiated. (6-30-95)

14. T-RACT Determination. T-RACT shall be determined on a case-by-case basis by the
Department as follows: (6-30-95)

a. The applicant shall submit information to the Department identifying and
documenting which control technologies or other requirements the applicant believes to
be T-RACT. (5-1-94)

b. The Department shall review the information submitted by the applicant and
determine whether the applicant has proposed T-RACT. (5-1-94)

c. The technological feasibility of a control technology or other requirements for a
particular source shall be determined considering several factors including, but not
limited to: (5-1-94)

i.      Process and operating procedures, raw materials and physical plant
layout. (5-1-94)

ii.      The environmental impacts caused by the control technology that
cannot be mitigated, including, but not limited to, water pollution and the
production of solid wastes. (5-1-94)

iii.      The energy requirements of the control technology. (5-1-94)

d. The economic feasibility of a control technology or other requirement, including the
costs of necessary mitigation measures, for a particular source shall be determined
considering several factors including, but not limited to: (5-1-94)

i.      Capital costs. (5-1-94)

ii.      Cost effectiveness, which is the annualized cost of the control
technology divided by the amount of emission reduction. (5-1-94)

iii.      The difference in costs between the particular source and other similar
sources, if any, that have implemented emissions reductions. (5-1-94)
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e. If the Department determines that the applicant has proposed T-RACT, the
Department shall determine which of the options, or combination of options, will result in
the lowest emission of toxic air pollutants, develop the emission standards constituting T-
RACT and incorporate the emission standards into the permit to construct. (5-1-94)

f. If the Department determines that the applicant has not proposed T-RACT, the
Department shall disapprove the submittal. If the submittal is disapproved, the applicant
may supplement its submittal or demonstrate preconstruction compliance through a
different method provided in Section 210. If the applicant does not supplement its
submittal or demonstrate preconstruction compliance through a different method
provided in Section 210, the Department shall deny the permit. (6-30-95)

15. Short Term Source Factor. For short term sources, the applicant may utilize a short
term adjustment factor of ten (10). For a carcinogen, multiply either the applicable acceptable
ambient concentration (AACC) or the screening emission rate, but not both, by ten (10), to
demonstrate preconstruction compliance. This method may be used for TAPs listed in Section
586 only and may be utilized in conjunction with standard methods for quantification of
emission rates (Subsections 210.05 through 210.08). (4-5-00)

16. Environmental Remediation Source. (6-30-95)

a. For Remediation sources subject to or regulated by the Resource Conservation and
Recovery Act (42 U.S.C. Sections 6901-6992k) and the “Idaho Rules and Standards for
Hazardous Waste,” (IDAPA 58.01.05.000 et seq.) or the Comprehensive Environmental
Response, Compensation and Liability Act (42 U.S.C. 6901-6992k) or a consent order, if
the estimated ambient concentration at the point of impact is greater than the acceptable
ambient impacts listed in Sections 585 and 586, Best Available Control Technology shall
be applied and operated until the estimated uncontrolled emissions from the remediation
source are below the acceptable ambient concentration. (6-30-95)

b. For Remediation sources not subject to or regulated by the Resource Conservation
and Recovery Act (42 U.S.C. Sections 6901-6992k) and the “Idaho Rules and Standards
for Hazardous Waste,” (IDAPA 58.01.05.000 et seq.) or the Comprehensive
Environmental Response, Compensation and Liability Act (42 U.S.C. 6901-6992k) or a
consent order, shall, for the purposes of these rules, be considered the same as any other
new or modified source of toxic air pollution. (6-30-95)
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c. For an environmental remediation source that functions to remediate or recover any
release, spill, leak, discharge or disposal of any petroleum product or petroleum
substance, the Department may waive the requirements of Section 513 of these rules. 

(11-10-00)T

17. Interpollutant Trading Ambient Concentration. (6-30-95)

a. As provided in Subsections 209.01.c., 210.17 through 210.19, the owner or operator
may use interpollutant trading to demonstrate preconstruction compliance. This method
may be used in conjunction with netting (Subsection 210.10), and offsets (Subsection
210.11) (6-30-95)

b. Compare the source's or modification's approved interpollutant ambient concentration
at the point of compliance for the toxic air pollutant emitted by the source or modification
to the applicable acceptable ambient concentration listed in Sections 585 or 586. (6-30-95)

c. If the source's or modification's approved interpollutant ambient concentration at the
point of compliance is less than or equal to the applicable acceptable ambient
concentration listed in Sections 585 or 586, no further procedures for demonstrating
preconstruction compliance will be required for that toxic air pollutant as part of the
application process. (6-30-95)

d. The Department shall include emission limits for all of the toxic air pollutants
involved in the trade in the permit to construct. The Department shall also include other
permit terms in the permit to construct that assure that the facility will be operated in the
manner described in the preconstruction compliance demonstration. (6-30-95)

18. Interpollutant Trading Determination Processing. (6-30-95)
a. The applicant may submit all information necessary to the demonstration at the time
the applicant submits the complete initial application or the applicant may request the
Department to review a complete initial application to determine if Subsection 210.17
may be applicable to the source or modification. (6-30-95)

b. Notwithstanding Subsections 209.01.a. and 209.01.b., if the applicant requests the
Department to review a complete initial application and Subsection 210.17 is determined
to be applicable, the completeness determination for the initial application will be
revoked until a supplemental application is submitted and determined complete. When
the supplemental application is determined complete, the timeline for agency action shall
be reinitiated. (6-30-95)
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19. Interpollutant Determination. (6-30-95)

a. The applicant may request an interpollutant trade if the Department determines that: (6-30-95)

i.      The facility complies with an emission standard at least as stringent as
best available control technology (BACT); and (6-30-95)

ii.      The owner or operator has instituted all known and available methods
of pollution prevention at the facility to reduce, avoid or eliminate toxic air
pollution prior to its generation including, but not limited to, recycling, chemical
substitution, and process modification provided that such pollution prevention
methods are compatible with each other and the product or service being
produced; and (6-30-95)

iii.      The owner or operator has taken all available offsets; and (6-30-95)

iv.      The owner or operator has identified all geographical areas and
populations that may be impacted by the proposed interpollutant trade. (6-30-95)

b. Interpollutant trades shall be approved or denied on a case-by-case basis by the
Department. Denials shall be within the discretion of the Department. Approvals shall be
granted only if: (6-30-95)

i.      The Department of Health and Welfare’s Division of Health approves
the interpollutant trade; and (6-30-95)

ii.      The Department of Environmental Quality determines that the
interpollutant trade will result in a overall benefit to the environment; and (6-30-95)

iii.      An EPA approved database or other EPA approved reference provides
relative potency factors, or comparable factors, or other data that is sufficient to
allow for adequate review and approval of the proposed trade by the Department
and the Department of Health and Welfare’s Division of Health is submitted for
all of the toxic air pollutants being traded; and (6-30-95)

iv.      The reductions occur at the same facility where the proposed source or
modification will be constructed; and (6-30-95)
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v.      The interpollutant trade will not cause an increase in sum of the
ambient concentrations of the carcinogenic toxic air pollutants involved in the
particular interpollutant trade at any receptor site; and (6-30-95)

vi.      The total cancer risk with the interpollutant trade will be less than the
total cancer risk without the interpollutant trade; and (6-30-95)

vii.      The total non-cancer health risk with the interpollutant trade will be
less than the total non-cancer health risk without the interpollutant trade. (6-30-95)

20. NSPS And NESHAP Sources. (6-30-95)

a. If the owner or operator demonstrates that the toxic air pollutant from the source or
modification is regulated by the Department at the time of permit issuance under 40 CFR
Part 60, 40 CFR Part 61 or 40 CFR Part 63, no further procedures for demonstrating
preconstruction compliance will be required under Section 210 for that toxic air pollutant
as part of the application process. (6-30-95)

b. If the owner or operator demonstrates that the toxic air pollutant from the source or
modification is regulated by the EPA at the time of permit issuance under 40 CFR Part
60, 40 CFR Part 61 or 40 CFR Part 63 and the permit to construct issued by the
Department contains adequate provisions implementing the federal standard, no further
procedures for demonstrating preconstruction compliance will be required under Section
210 for that toxic air pollutant as part of the application process. (6-30-95)

21. Permit Compliance Demonstration. Additional procedures and requirements to
demonstrate and ensure actual and continuing compliance may be required by the Department in
the permit to construct. (5-1-94)

22. Interpretation And Implementation Of Other Sections. Except as specifically
provided in other sections of these rules, the provisions of Section 210 are not to be utilized in
the interpretation or implementation of any other section of these rules. (6-30-95)

210. CONDITIONS FOR PERMITS TO CONSTRUCT.

01. Reasonable Conditions. The Department may impose any reasonable conditions upon
an approval, including conditions requiring the stationary source or facility to be provided with: (5-1-94)

a. Sampling ports of a size, number, and location as the Department may require; (5-1-94)
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b. Safe access to each port; (5-1-94)

c. Instrumentation to monitor and record emissions data; (5-1-94)

d. Instrumentation for ambient monitoring to determine the effect emissions from the
stationary source or facility may have, or are having, on the air quality in any area
affected by the stationary source or facility; and 

e. Any other sampling and testing facilities as may be deemed reasonably necessary. (5-1-94)

02. Cancellation. The Department may cancel a permit to construct if the construction is not
begun within two (2) years from the date of issuance, or if during the construction, work is
suspended for one (1) year. (5-1-94)

03. Notification To The Department. Any owner or operator of a stationary source or
facility subject to a permit to construct shall furnish the Department written notifications as
follows: (5-1-94)

a. A notification of the anticipated date of initial start-up of the stationary source or
facility not more than sixty (60) days or less than thirty (30) days prior to such date; and (5-1-94)

b. A notification of the actual date of initial start-up of the stationary source or facility
within fifteen (15) days after such date. (5-1-94)

04. Performance Test. Within sixty (60) days after achieving the maximum production rate
at which the stationary source or facility will be operated but not later than one hundred eighty
(180) days after initial start-up of such stationary source or facility, the owner or operator of such
stationary source or facility may be required to conduct a performance test in accordance with
methods and under operating conditions approved by the Department and furnish the Department
a written report of the results of such performance test. (5-1-94)

a. Such test shall be at the expense of the owner or operator. (5-1-94)

b. The Department may monitor such test and may also conduct performance tests. (5-1-94)

c. The owner or operator of a stationary source or facility shall provide the Department
fifteen (15) days prior notice of the performance test to afford the Department the
opportunity to have an observer present. (5-1-94)
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211. OBLIGATION TO COMPLY.

01. Responsibility To Comply With All Requirements. Receiving a permit to construct
shall not relieve any owner or operator of the responsibility to comply with all applicable local,
state and federal statutes, rules and regulations. (5-1-94)

02. Relaxation Of Standards Or Restrictions. At such time that a particular facility or
modification becomes a major facility or major modification solely by virtue of a relaxation in
any enforceable emission standard or restriction on the operating rate, hours of operation or on
the type or amount of material combusted, stored or processed, which was used to exempt the
facility or modification from certain requirements for a permit to construct, the requirements for
new major facilities or major modifications shall apply to the facility or modification as though
construction had not yet commenced. (5-1-94)

213. PRE-PERMIT CONSTRUCTION.
This section describes how owners or operators may commence construction or modification of
certain stationary sources before obtaining the required permit to construct. (3-23-98)

01. Pre-Permit Construction Eligibility. Pre-permit construction approval is available for
non-major sources and non-major modifications and for new sources or modifications proposed
in accordance with Subsection 213.01.d. Pre-permit construction is not available for any new
source or modification that: uses emissions netting to stay below major source levels; uses
optional offsets pursuant to Section 206; or would have an adverse impact on the air quality
related values of any Class I area. Owners or operators may ask the Department for the ability to
commence construction or modification of qualifying sources under Section 213 before receiving
the required permit to construct. To obtain the Department’s pre-permit construction approval,
the owner or operator shall satisfy the following requirements: (4-5-00)

a. The owner or operator shall apply for a permit to construct in accordance with
Subsections 202.01.a., 202.02, and 202.03 of this chapter. (3-23-98)

b. The owner or operator shall consult with Department representatives prior to
submitting a pre- permit construction approval application. (3-23-98)

c. The owner or operator shall submit a pre-permit construction approval application
which must contain, but not be limited to: a letter requesting the ability to construct
before obtaining the required permit to construct, a copy of the notice referenced in
Subsection 213.02; proof of eligibility; process description(s); equipment list(s);
proposed emission limits and modeled ambient concentrations for all regulated air
pollutants, such that they demonstrate compliance with all applicable air quality rules and
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regulations. The models shall be conducted in accordance with Subsection 202.02 and
with written Department approved protocol and submitted with sufficient detail so that
modeling can be duplicated by the Department. (4-5-00)

d. Owners or operators seeking limitations on a source’s potential to emit such that
permitted emissions will be either below major source levels or below a significant
increase must describe in detail in the pre- permit construction application the proposed
restrictions and certify in accordance with Section 123 that they will comply with the
restrictions, including any applicable monitoring and reporting requirements. (3-23-98)

02. Permit To Construct Procedures For Pre-Permit Construction. (3-23-98)

a. Within ten (10) days after the submittal of the pre-permit construction approval
application, the owner or operator shall hold an informational meeting in at least one (1)
location in the region in which the stationary source or facility is to be located. The
informational meeting shall be made known by notice published at least ten (10) days
before the meeting in a newspaper of general circulation in the county(ies) in which the
stationary source or facility is to be located. A copy of such notice shall be included in
the application. (3-23-98)

b. Within fifteen (15) days after the receipt of the pre-permit construction approval
application, the Department shall notify the owner or operator in writing of pre-permit
construction approval or denial. The Department may deny the pre-permit construction
approval application for any reason it deems valid. (3-23-98)

c. Upon receipt of the pre-permit construction approval letter issued by the Department,
the owner or operator may begin construction at their own risk as identified in Subsection
231.02.d. Upon issuance of the pre- permit construction approval letter, any and all
potential to emit limitations addressed in the pre-permit construction application pursuant
to Subsection 213.01.d. shall become enforceable. The owner or operator shall not
operate those emissions units subject to permit to construct requirements in accordance
with Section 200 unless and until issued a permit pursuant to Section 209. (3-23-98)

d. If the pre-permit construction approval application is determined incomplete or the
permit to construct is denied, the Department shall issue an incompleteness or denial
letter pursuant to Section 209. If the Department denies the permit to construct, then the
owner or operator shall have violated Section 201 on the date it commenced construction
as defined in Section 006. The owner or operator shall not contest the final permit to
construct decision based on the fact that they have already begun construction. (3-23-98)
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214. DEMONSTRATION OF PRECONSTRUCTION COMPLIANCE FOR NEW AND
RECONSTRUCTED MAJOR SOURCES OF HAZARDOUS AIR POLLUTANTS.

01. Permitting Authority. For purposes of this section, Sections 112(g) and (j) of the Clean
Air Act, and 40 CFR Part 63, the permitting authority shall be the Department. (3-19-99)

02. Definitions. Unless specifically provided otherwise, the definitions for terms set forth in
this section shall be the definitions set forth in Section 112 of the Clean Air Act and 40 CFR Part
63 as incorporated by reference into these rules at Section 107. For purposes of determining if a
source is a major source of hazardous air pollutants, the definition of potential to emit at Section
006 of these rules shall apply. (3-19-99)

03. Compliance With Federal MACT. All owners or operators of major sources of
hazardous air pollutants which are subject to an applicable Maximum Available Control
Technology (MACT) standard promulgated by EPA pursuant to Section 112 of the Clean Air
Act and 40 CFR Part 63 shall comply with the applicable MACT standard and such owners or
operators are not subject to Subsections 214.04 and 214.05. (3-19-99)

04. Requirement To Obtain Preconstruction Mact Determination From The Director.
No owner or operator may construct or reconstruct a major source of hazardous air pollutants
unless such owner or operator has obtained a MACT standard determination from the Director.
The Director shall make the MACT standard determination on a case by case basis and in
accordance with Section 112(g)(2)(B) of the Clean Air Act and 40 CFR 63.40 through 63.44 as
incorporated by reference into these rules at Section 107. (3-19-99)

05. Development Of Mact By The Director After EPA Deadline. In the event that EPA
fails to promulgate a MACT standard for a category or subcategory of major sources of
hazardous air pollutants identified by the EPA under the Clean Air Act by the date established
under Section 112(e) of the Clean Air Act, the owner or operator of any major source of
hazardous air pollutants in such category or subcategory shall submit an application to the
Director for a MACT standard determination. The Director shall make the MACT standard
determination on a case by case basis and in accordance with Section 112(j) of the Clean Air Act
and 40 CFR 63.50 through 63.56 as incorporated by reference into these rules at Section 107.(3-19-99)

215. -- 219. (RESERVED).
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220. GENERAL EXEMPTION CRITERIA FOR PERMIT TO CONSTRUCT
EXEMPTIONS.

01. General Exemption Criteria. Sections 220 through 223 may be used by owners or
operators to exempt certain sources from the requirement to obtain a permit to construct. Nothing
in these sections shall preclude an owner or operator from choosing to obtain a permit to
construct. For purposes of Sections 220 through 223, the term source means the equipment or
activity being exempted. No permit to construct is required for a source that satisfies all of the
following criteria, in addition to the criteria set forth at Sections 221, 222, or 223: (4-5-00)

a. The maximum capacity of a source to emit an air pollutant under its physical and
operational design without consideration of limitations on emission such as air pollution
control equipment, restrictions on hours of operation and restrictions on the type and
amount of material combusted, stored or processed would not: (4-5-00)

i.      Equal or exceed one hundred (100) tons per year of any regulated air
pollutant. (4-5-00)

ii.      Cause an increase in the emissions of a major facility that equals or
exceeds the significant emissions rates set out in the definition of significant at
Section 006. (4-5-00)

iii.      Cause or significantly contribute to a violation of an ambient air
quality standard, based upon the applicable air quality models, data bases, and
other requirements of 40 CFR Part 51, Appendix W (Guideline on Air Quality
Models). No demonstration under this subsection is required for those sources
listed at Subsection 222.02. (4-5-00)

b. Combination. The source is not part of a proposed new major facility or part of a
proposed major modification. (4-5-00)

02. Record Retention. Unless the source is subject to and the owner or operator complies
with Section 385, the owner or operator of the source, except for those sources listed in
Subsections 222.02.a. through 222.02.g., shall maintain documentation on site which shall
identify the exemption determined to apply to the source and verify that the source qualifies for
the identified exemption. The records and documentation shall be kept for a period of time not
less than five (5) years from the date the exemption determination has been made or for the life
of the source for which the exemption has been determined to apply, which ever is greater, or
until such time as a permit to construct or an operating permit is issued which covers the
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operation of the source. The owner or operator shall submit the documentation to the Department
upon request. (4-5-00)

221. CATEGORY I EXEMPTION.
No permit to construct is required for a source that satisfies the criteria set forth in Section 220
and the following: (4-5-00)

01. Below Regulatory Concern. The maximum capacity of a source to emit an air pollutant
under its physical and operational design considering limitations on emissions such as air
pollution control equipment, restrictions on hours of operation and restrictions on the type and
amount of material combusted, stored or processed shall be less than ten percent (10%) of the
significant emission rates set out in the definition of significant at Section 006. (4-5-00)

02. Radionucleides. The source shall have potential emissions that are less than one percent
(1%) of the applicable Radionucleides standard in 40 CFR Part 61, Subpart H. (4-5-00)

03. Toxic Air Pollutants. The source shall comply with Section 223. (4-5-00)

222. CATEGORY II EXEMPTION.
No permit to construct is required for the following sources. (4-5-00)

01. Exempt Source. A source that satisfies the criteria set forth in Section 220 and that is
specified below: (4-5-00)

a. Laboratory equipment used exclusively for chemical and physical analyses, research
or education, including, but not limited to, ventilating and exhaust systems for laboratory
hoods. To qualify for this exemption, the source shall: (5-1-94)

i.      Comply with Section 223. (4-5-00)

ii.      Have potential emissions that are less than one percent (1%) of the
applicable Radionucleides standard in 40 CFR Part 61, Subpart H. (4-5-00)

b. Environmental characterization activities including emplacement and operation of
field instruments, drilling of sampling and monitoring wells, sampling activities, and
environmental characterization activities. (4-5-00)

c. Stationary internal combustion engines of less than or equal to six hundred (600)
horsepower and which are fueled by natural gas, propane gas, liquefied petroleum gas,
distillate fuel oils, residual fuel oils, and diesel fuel; waste oil, gasoline, or refined
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gasoline shall not be used. To qualify for this exemption, the source must be operated in
accordance with the following: (5-1-94)

i.      One hundred (100) horsepower or less -- unlimited hours of operation. (5-1-94)

ii.      One hundred one (101) to two hundred (200) horsepower -- less than
four hundred fifty (450) hours per month. (5-1-94)

iii.      Two hundred one (201) to four hundred (400) horsepower -- less than
two hundred twenty-five (225) hours per month. (5-1-94)

iv.      Four hundred one (401) to six hundred (600) horsepower -- less than
one hundred fifty (150) hours per month. (5-1-94)

d. Stationary internal combustion engines used exclusively for emergency purposes
which are operated less than two hundred (200) hours per year and are fueled by natural
gas, propane gas, liquefied petroleum gas, distillate fuel oils, residual fuel oils, and diesel
fuel; waste oil, gasoline, or refined gasoline shall not be used. (4-5-00)

e. A pilot plant that uses a slip stream from an existing process stream not to exceed ten
percent (10%) of that existing process stream or which satisfies the following: (4-5-00)

i.      The source shall comply with Section 223. For carcinogen emissions,
the owner or operator may utilize a short term adjustment factor of ten (10) by
multiplying either the acceptable ambient concentration or the screening
emissions level, but not both, by ten (10). (4-5-00)

ii.      The source shall have uncontrolled potential emissions that are less
than one percent (1%) of the applicable Radionucleides standard in 40 CFR Part
61, Subpart H. (4-5-00)

iii.      The exemption for a pilot plant shall terminate one (1) year after the
commencement of operations and shall not be renewed. (4-5-00)

f. Any other source specifically exempted by the Department. A list of those sources
unconditionally exempted by the Department will be maintained by the Department and
made available upon written request. (4-5-00)

02. Other Exempt Sources. A source that satisfies the criteria set forth in Section 220 and
that is specified below: (4-5-00)
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a. Air conditioning or ventilating equipment not designed to remove air pollutants
generated by or released from equipment. (5-1-94)

b. Air pollutant detectors or recorders, combustion controllers, or combustion shutoffs. (5-1-94)

c. Fuel burning equipment for indirect heating and for heating and reheating furnaces
using natural gas, propane gas, liquefied petroleum gas exclusively with a capacity of less
than fifty (50) million btu's per hour input. (5-1-94)

d. Other fuel burning equipment for indirect heating with a capacity of less than one
million (1,000,000) btu's per hour input. (5-1-94)

e. Mobile internal combustion engines, marine installations and locomotives. (5-1-94)

f. Agricultural activities and services. (5-1-94)

g. Retail gasoline, natural gas, propane gas, liquified petroleum gas, distillate fuel oils
and diesel fuel sales. (5-1-94)

h. Used Oil Fired Space Heaters which comply with all the following requirements: (7-1-97)

i.      The used oil fired space heater burns only used oil that the owner or
operator generates on site, that is derived from households, such as used oil
generated by individuals maintaining their personal vehicles, or on- specification
used oil that is derived from commercial generators provided that the generator,
transporter and owner or operator burning the oil for energy recovery comply
fully with IDAPA 58.01.05.015, “Rules and Standards for Hazardous Waste”; (7-1-97)

(1) For the purposes of Subsection 222.02.h., “used oil” refers to any oil
that has been refined from crude oil or any synthetic oil that has been used
and, as a result of such use, is contaminated by physical or chemical
impurities. (4-5-00)

(2) For the purposes of Subsection 222.02.h., “used oil fired space heater”
refers to any furnace or apparatus and all appurtenances thereto, designed,
constructed and used for combusting used oil for energy recovery to
directly heat an enclosed space. (4-5-00)

ii.      Any used oil burned is not contaminated by added toxic substances
such as solvents, antifreeze or other household and industrial chemicals; (7-1-97)
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iii.      The used oil fired space heater is designed to have a maximum
capacity of not more than one half (0.5) million BTU per hour; (4-5-00)

iv.      The combustion gases from the used oil fired space heater are vented
to the ambient air through a stack equivalent to the type and design specified by
the manufacturer of the heater and installed to minimize down wash and
maximize dispersion; and (7-1-97)

v.      The used oil fired space heater is of modern commercial design and
manufacture, except that a homemade used oil fired space heater may be used if,
prior to the operation of the homemade unit, the owner or operator submits
documentation to the Department demonstrating, to the satisfaction of the
Department, that emissions from the homemade unit are no greater than those
from modern commercially available units. (7-1-97)

03. Any Other Source Specifically Exempted By The Department. A list of those sources
unconditionally exempted by the Department will be maintained by the Department and made
available upon written request. All sources exempted by the Department shall: (4-5-00)

a. Be analyzed by the Department and determined to meet the requirements of
Subsections 220.01.a.i. and 220.01.a.ii. (4-5-00)

b. Be analyzed by the Department and determined not to cause or significantly
contribute to a violation of any ambient air quality standard. (4-5-00)

223. EXEMPTION CRITERIA AND REPORTING REQUIREMENTS FOR TOXIC
AIR POLLUTANT EMISSIONS.
No permit to construct for toxic air pollutants is required for a source that satisfies any of the
exemption criteria below, the record keeping requirements at Subsection 220.02, and reporting
requirements as follows: (4-5-00)

01. Below Regulatory Concern (BRC) Exemption. The source qualifies for a BRC
exemption if the uncontrolled emission rate (refer to Section 210) for all toxic air pollutants
emitted by the source is less than or equal to ten percent (10%) of all applicable screening
emission levels listed in Sections 585 and 586. (4-5-00)

02. Level I Exemption. To obtain a Level I exemption, the source shall satisfy the following
criteria: (4-5-00)
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a. The uncontrolled emission rate (refer to Section 210) for all toxic air pollutants shall
be less than or equal to all applicable screening emission levels listed in Sections 585 and
586; or (4-5-00)

b. The uncontrolled ambient concentration (refer to Section 210) for all toxic air
pollutants at the point of compliance shall be less than or equal to all applicable
acceptable ambient concentrations listed in Sections 585 and 586. (4-5-00)

03. Level II Exemption. To obtain a Level II exemption, the source shall satisfy the
following criteria: (4-5-00)

a. The uncontrolled ambient concentration at the point of compliance (refer to Section
210) for all toxic air pollutants emitted by the source shall be less than or equal to all
applicable acceptable ambient concentrations listed in Sections 585 and 586; and (4-5-00)

b. If the owner or operator installs and operates control equipment that is not otherwise
required to qualify for an exemption and the controlled emission rate (refer to Section
210) of the source for all toxic air pollutants is less than or equal to ten percent (10%) of
all applicable screening emission levels listed in Sections 585 and 586. (4-5-00)

04. Level III Exemption. To obtain a Level III exemption, the source shall satisfy the
following criteria: (4-5-00)

a. The uncontrolled ambient concentration at the point of compliance (refer to Section
210) for all toxic air pollutants emitted by the source shall be less than or equal to all
applicable acceptable ambient concentrations listed in Sections 585 and 586; and (4-5-00)

b. The controlled emission rate (refer to Section 210) for all toxic air pollutants emitted
by the source shall be less than or equal to all applicable screening emission levels listed
in Sections 585 and 586. (4-5-00)

05. Annual Report For Toxic Air Pollutant Exemption. Commencing on May 1, 1996,
and annually thereafter, the owner or operator of a source claiming a Level I, II, or III exemption
shall submit a certified report for the previous calendar year to the Department for each Level I,
II, or III exemption determination. The report shall be labeled “Toxic Air Pollutant Exemption
Report” and shall state the date construction has or will commence and shall include copies of all
exemption determinations completed by the owner or operator for each Level I, II, and III
exemption. (4-5-00)
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400. PROCEDURES AND REQUIREMENTS FOR TIER II OPERATING PERMITS.
The purpose of Sections 400 through 406 is to establish uniform procedures for the issuance of
“Tier II Operating Permits”. (5-1-94)

401. TIER II OPERATING PERMIT.

01. Optional Tier II Operating Permits. The owner or operator of any stationary source or
facility which is not subject to (or wishes to accept limitations on the facility’s potential to emit
so as to not be subject to) Sections 300 through 386 may apply to the Department for an
operating permit to: (4-5-00)

a. Authorize the use of alternative emission limits (bubbles) pursuant to Section 440; 
(5-1-94)

b. Authorize the use of an emission offset pursuant to Sections 204 or 206; (5-1-94)

c. Authorize the use of a potential to emit limitation, an emission reduction or netting
transaction to exempt a facility or modification from certain requirements for a permit to
construct; (4-5-00)

d. Authorize the use of a potential to emit limitation to exempt the facility from Tier I
permitting requirements. (4-5-00)

e. Bank an emission reduction credit pursuant to Section 461; (5-1-94)

02. Required Tier II Operating Permits. A Tier II operating permit is required for any
stationary source or facility which is not subject to Sections 300 through 386 with a permit to
construct which establishes any emission standard different from those in these rules. (3-19-99)

03. Tier II Operating Permits Required By The Department. The Director may require or
revise a Tier II operating permit for any stationary source or facility whenever the Department
determines that: (5-1-94)

a. Emission rate reductions are necessary to attain or maintain any ambient air quality
standard or applicable prevention of significant deterioration (PSD) increment; or (4-5-00)

b. Specific emission standards, or requirements on operation or maintenance are
necessary to ensure compliance with any applicable emission standard or rule. (5-1-94)
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04. Multiple Tier II Operating Permits. Subject to approval by EPA, the Director may
issue one (1) or more Tier II operating permits to a facility which allow any specific stationary
source or emissions unit within that facility a future compliance date of up to three (3) years
beyond the compliance date of any provision of these rules, provided the Director has reasonable
cause to believe such a future compliance date is warranted. (4-5-00)

402. APPLICATION PROCEDURES.
Application for a Tier II operating permit must be made using forms furnished by the
Department, or by other means prescribed by the Department. The application shall be certified
by the responsible official and shall be accompanied by all information necessary to perform any
analysis or make any determination required under Sections 400 through 406. (5-1-94)

01. Required Information. Site information, plans, description, specifications, and drawings
showing the design of the stationary source, facility, or modification, the nature and amount of
emissions (including secondary emissions), and the manner in which it will be operated and
controlled. (5-1-94)

02. Additional Specific Information. (5-1-94)

a. For emission reduction credits, a description of the emission reduction credits
proposed for use, including descriptions of the stationary sources or facilities providing
the reductions, a description of the system of continuous emission control which provides
the emission reduction credits, emission estimates, and other information necessary to
determine that the emission reductions satisfy the requirements for emission reduction
credits (Section 460); and (4-5-00)

b. For alternative emission limits (bubbles) or emission offsets, information on the air
quality impacts of the traded emissions as necessary to determine the change in ambient
air quality that would occur. (5-1-94)

c. For restrictions on potential to emit, a description of the proposed potential to emit
limitations including the proposed monitoring and record-keeping requirements that will
be used to verify compliance with the limitations. (4-5-00)

03. Estimates Of Ambient Concentrations. All estimates of ambient concentrations shall
be based on the applicable air quality models, data bases, and other requirements specified in 40
CFR 51 Appendix W (Guideline on Air Quality Models). (4-5-00)

a. Where an air quality model specified in the “Guideline on Air Quality Models” is
inappropriate, the model may be modified or another model substituted, subject to written
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approval of the Administrator of the U.S. Environmental Protection Agency and public
comment pursuant to Subsection 404.01.c. (4-5-00)

b. Methods like those outlined in the U.S. Environmental Protection Agency's “Interim
Procedures for Evaluating Air Quality Models (revised)” (1984) should be used to
determine the comparability of air quality models. (5-1-94)

04. Additional Information. Any additional information, plans, specifications, evidence or
documents that the Department may require to make the determinations required under Sections
400 through 406 shall be furnished upon request. (5-1-94)

403. PERMIT REQUIREMENTS FOR TIER II SOURCES.
No Tier II operating permit shall be granted unless the applicant shows to the satisfaction of the
Department that: (5-1-94)

01. Emission Standards. The stationary source would comply with all applicable local, state
or federal emission standards. (5-1-94)

02. NAAQS. The stationary source would not cause or significantly contribute to a violation
of any ambient air quality standard. (5-1-94)

404. PROCEDURE FOR ISSUING PERMITS.

01. General Procedures. General procedures for Tier II operating permits. (5-1-94)

a. Within thirty (30) days after receipt of the application for a Tier II operating permit,
the Department shall determine whether the application is complete or whether more
information must be submitted and shall notify the applicant of its findings in writing. (5-1-94)

b. Within sixty (60) days after the application is determined to be complete the
Department shall: (5-1-94)

i.      Notify the applicant in writing of the approval, conditional approval,
or denial of the application if an opportunity for public comment is not required
pursuant to Subsection 404.01.c. The Department shall set forth reasons for any
denial; or 5-1-94)

ii.      Issue a proposed approval, proposed conditional approval, or proposed
denial. (5-1-94)
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c. An opportunity for public comment shall be provided on an application for any Tier II
operating permit pursuant to Subsection 401.01, any application which uses fluid
modeling or a field study to establish a good engineering practice stack height pursuant to
Sections 510 through 516 and any other application which the Director determines an
opportunity for public comment should be provided. (5-1-94)

i.      The Department's proposed action, together with the information
submitted by the applicant and the Department's analysis of the information, shall
be made available to the public in at least one (1) location in the region in which
the stationary source or facility is to be located. (5-1-94)

ii.      The availability of such materials shall be made known by notice
published in a newspaper of general circulation in the county(ies) in which the
stationary source or facility is to be located. (5-1-94)

iii.      A copy of such notice shall be sent to the applicant and to appropriate
federal, state and local agencies. (5-1-94)

iv.      There shall be a thirty (30) day period after initial publication for
comment on the Department's proposed action, such comment to be made in
writing to the Department. (5-1-94)

v.      After consideration of comments and any additional information
submitted during the comment period, and within forty-five (45) days after initial
publication of the notice, unless the Director deems that additional time is
required to evaluate comments and information received, the Department shall
notify the applicant in writing of approval, conditional approval, or denial of the
permit. The Department shall set forth the reasons for any denial. 5-1-94)

vi.      All comments and additional information received during the comment
period, together with the Department's final determination, shall be made
available to the public at the same location as the preliminary determination. (5-1-94)

d. A copy of each proposed and final permit will be sent to the U.S. Environmental
Protection Agency. (4-5-00)

02. Specific Procedures. Procedures for Tier II operating permits required by the
Department under Subsection 401.03. (5-1-94)
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a. The Director shall send a notification to the proposed permittee by registered mail of
his intention to issue a Tier II operating permit for the facility concerned. The notification
shall contain a copy of the proposed permit in draft form stating the proposed emission
standards and any required action, with corresponding dates, which must be taken by the
proposed permittee in order to achieve or maintain compliance with the proposed Tier II
operating permit. (5-1-94)

b. The Department's proposed Tier II operating permit shall be made available to the
public in at least one (1) location in the region in which the facility is located. The
availability of such materials shall be made known by notice published in a newspaper of
general circulation in the county(ies) in which the facility is located. A copy of such
notice shall be sent to the applicant. There shall be a thirty (30) day period after
publication for comment on the Department's proposed Tier II operating permit. Such
comment shall be made in writing to the Department. (5-1-94)

c. A public hearing will be scheduled to consider the standards and limitations contained
in the proposed Tier II operating permit if the proposed permittee files a request therefor
with the Department within ten (10) days of receipt of the notification, or if the Director
determines that there is good cause to hold a hearing. 5-1-94)

d. After consideration of comments and any additional information submitted during the
comment period or at any public hearing, the Director shall render a final decision upon
the proposed Tier II operating permit within thirty (30) days of the close of the comment
period or hearing. At this time the Director may adopt the entire Tier II operating permit
as originally proposed or any part or modification thereof. (5-1-94)

e. All comments and additional information received during the comment period,
together with the Department's final permit, shall be made available to the public at the
same location as the proposed Tier II operating permit. (5-1-94)

03. Availability Of Fluid Models And Field Studies. The Department will notify the public
of the availability of any fluid model or field study used to establish a good engineering practice
stack height and provide an opportunity for a public hearing before issuing a permit or setting an
emission standard based thereon. (5-1-94)

04. Permit Revision Or Renewal. The Director may approve a revision of any Tier II
operating permit or renewal of any Tier II operating permit provided the stationary source or
facility continues to meet all applicable requirements of Sections 400 through 406. Revised
permits will be issued pursuant to procedures for issuing permits (Section 404), except that the
requirements of Subsection 404.01.c. shall only apply if the permit revision results in an increase
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in allowable emissions or if deemed appropriate by the Director. Renewed Tier II operating
permits will be issued pursuant to procedures for issuing permits (Section 404), except that the
requirements of Subsections 404.01.c., and 404.02.b. through 404.02.e. shall only apply if the
permit revision results in an increase in allowable emissions or if deemed appropriate by the
Director. The expiration of a permit will not affect the operation of a stationary source or a
facility during the administrative procedure period associated with the permit renewal process. (5-1-94)

405. CONDITIONS FOR TIER II OPERATING PERMITS.
01. Reasonable Conditions. The Department may impose any reasonable conditions upon
an approval, including conditions requiring the stationary source or facility to be provided with: (5-1-94)

a. Sampling ports of a size, number, and location as the Department may require; (5-1-94)

b. Safe access to each port; (5-1-94)

c. Instrumentation to monitor and record emissions data; (5-1-94)

d. Instrumentation for ambient monitoring to determine the effect emissions from the
stationary source or facility may have, or are having, on the air quality in any area
affected by the stationary source or facility; and (5-1-94)

e. Any other sampling and testing facilities as may be deemed reasonably necessary. (5-1-94)

02. Performance Tests. Any performance tests required by the permit shall be performed in
accordance with methods and under operating conditions approved by the Department. The
owner or operator shall furnish to the Department a written report of the results of such
performance test. (5-1-94)

a. Such test shall be at the expense of the owner or operator. (5-1-94)

b. The Department may monitor such test and may also conduct performance tests. (5-1-94)

c. The owner or operator of a stationary source or facility shall provide the Department
fifteen (15) days prior notice of the performance test to afford the Department the
opportunity to have an observer present. (5-1-94)

03. Permit Term. Tier II operating permits shall be issued for a period not to exceed five (5)
years. This five (5) year operating permit restriction does not apply to the provisions contained in
Section 461.02 (banked emission reduction credits). (5-1-94)



Northern Ada County Carbon Monoxide Maintenance Plan and Redesignation Request

IDAHO ADMINISTRATIVE CODE
Department of Environmental Quality

Unofficial copy   IDAPA 58.01.01 – Rules for the
Control of Air Pollution in Idaho

Appendix F-1 46

04. Single Tier II Operating Permit. When a facility includes more than one (1) stationary
source or emissions unit, a single Tier II operating permit may be issued including all stationary
sources and emissions units located at that facility. Such Tier II operating permit shall separately
identify each stationary source and emissions unit to which the Tier II operating permit applies.
When a single stationary source or facility is subject to permit modification, suspension or
revocation, such action by the Director shall only affect that individual stationary source or
emissions unit without thereby affecting any other stationary source or emissions unit subject to
that Tier II operating permit. (5-1-94)

406. OBLIGATION TO COMPLY.
Receiving a Tier II operating permit shall not relieve any owner or operator of the responsibility
to comply with all applicable local, state and federal rules and regulations. (5-1-94)
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470. PERMIT APPLICATION FEES FOR TIER II PERMITS.
Any person applying for a Tier II permit shall pay a permit application fee of five hundred
dollars ($500) for each permit requested or amended. (3-7-95)L
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525. REGISTRATION AND REGISTRATION FEES.
The purpose of Sections 525 through 538 is to establish criteria for the registration of emissions
and the payment of fees for Tier I permits. (3-7-95)L

526. APPLICABILITY.
In any given year, Sections 525 through 538 shall apply to all major facilities, as defined in
Section 008. Facilities, sources and emissions exempt under Section 301 are not required to
register or pay fees. (4-5-00)

527. REGISTRATION.
Any person owning or operating a facility or source for which Sections 525 through 538 applies
shall, by May 1, 1993 and each May 1 thereafter register with the Department and submit the
following: (5-1-94)
01. Facility Information. The name, address, telephone number and location of the facility; (5-1-94)

02. Owner/Operator Information. The name, address and telephone numbers of the owners
and operators; (5-1-94)

03. Facility Emission Units. The number and type of emission units present at the facility or
the Tier I permit number for the facility; (3-19-99)

04. Pollutant Registration. The emissions from the previous calendar year, or other twelve
(12) month period requested by the registrant and approved by the Department for oxides of
sulfur (SOx), oxides of nitrogen (NOx), particulate matter and volatile organic compounds
(VOC) based on one (1) or more of the following methods chosen by the registrant: (3-19-99)

a. Actual annual emissions; (3-19-99)

b. An estimate of the actual annual emissions calculated using the unit’s actual operating
hours, production rates, in-place control equipment, and types of materials processed,
stored, or combusted during the preceding calendar year; (3-19-99)

c. Allowable emissions based on permit limitations. (3-19-99)

05. Radionucleide Registration. The amount of radionucleides from facilities regulated
under 40 CFR Part 61, Subpart H, for which the registrant wishes to be registered to emit from
each source in curies per year except that no amount in excess of or less than an existing permit,
consent order, or judicial order will be allowed. (5-1-94)
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06. Regulated Air Pollutant Registration Fee. A registration fee of thirty dollars ($30) per
ton for all regulated air pollutants listed in Subsection 527.04. The registration fee may be paid in
two (2) installments as provided in Subsection 532.01. (4-5-00)

07. Radionuclide Registration Fee. A registration fee of five dollars per curie per year
($5/curie/year) for facilities regulated under 40 CFR Part 61, Subpart H. The registration fee may
be paid in two (2) installments as provided in Subsection 532.01. (5-1-94)

528. REQUEST FOR INFORMATION.
Any additional information, plans, specifications, evidence or documents that the Department
may require to make the determinations required under Sections 525 through 538 shall be
furnished on request. (5-1-94)

529. (RESERVED).

530. REGISTRATION FEE.
All facilities to which this Section 530 applies shall pay to the Department an annual registration
fee as required by Subsections 527.06 and 527.07. The Department shall determine the fee based
on the information supplied by the registrant and the Department's analysis and engineering and
technical practice. In the event of a failure of a facility to submit pertinent registration
information, the Department may calculate the fee and shall assess the facility the fee and the
costs of calculating the fee. The Department may employ private contractors to determine the
registration fee. (3-7-95)L

531. REGISTRATION BY THE DEPARTMENT.
Upon receiving registration materials from a facility, the Department shall: (5-1-94)

01. Completeness Review. Review the material for accuracy and thoroughness; (5-1-94)

02. Additional Information. Require the facility to submit additional information, if needed;
and (5-1-94)

03. Fee Assessment. Send to the registrant, by certified mail, an assessment of the fee and a
receipt showing the amount of payment received by the Department. (5-1-94)

532. PAYMENT DUE.
The registration fee shall be paid to and received by the Department: (5-1-94)
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01. Annual Registration Payments. Payment by May 1 of each year of at least fifty percent
(50%) of the annual registration fee for the following twelve (12) months, the balance of the fee
to be paid by August 1. (5-1-94)

02. Amendments In Registrations Fees. Payment within forty-five (45) days of assessment
or notification by the Department. (5-1-94)

533. EFFECT OF DELINQUENCY ON APPLICATIONS.
No permit to construct or operate, other than those issued at the discretion of the Director, shall
be accepted for processing, processed, or issued by the Department for any facility or to any
person having fees delinquent in full or in part. (5-1-94)

534. APPEALS.
Persons may file an appeal within thirty (30) days of the date the person received the assessment
and receipt issued under Subsection 531.03, or within thirty (30) days of the date the person
received an assessment issued under Sections 530 or 535. The appeal shall be filed in accordance
with the Idaho Department of Health and Welfare Rules, IDAPA 16.05.03, “Rules Governing
Contested Case Proceedings and Declaratory Rulings”. (5-1-94)

535. AMENDING REGISTRATION.
Registrations may be subject to amendment and additional or reduced fees: (5-1-94)

01. Department Or Owner Or Operator. By the Department, or at the request of the owner
or operator, should the Department determine that the emissions and fees do not accurately
reflect the operation of the facility; or (5-1-94)

02. Board Of Environmental Quality. By Action of the Board of Environmental Quality.(5-1-94)

536. CHECKS SHOULD BE MADE OUT TO “DEPARTMENT OF
ENVIRONMENTAL QUALITY-AQ REGISTRATION FEE”.

All registration and fee materials should be sent to:
Air Quality Registration Fees
Idaho Department of Environmental Quality
1410 N. Hilton, Boise, Idaho 83706-1255 (5-1-94)

537. EXEMPTIONS.

01. Registration Fees. The following facilities or sources are exempt from paying
registration fees under Sections 525 through 538: (5-1-94)
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a. Facilities and sources specified by the Department, after public notice, as exempt
from the payment of registration fees; and (5-1-94)

b. Country grain elevators. (5-1-94)

02. Registering And Paying Fees. The following facilities or sources are exempt from
registering and paying registration fees under Sections 525 through 538: (5-1-94)

a. Facilities and sources specified by the Department, after public notice, as exempt
from registration and the payment of registration fees; (3-19-99)

b. Confined animal feeding operations; and (3-19-99)

c. Insignificant activities identified in Subsection 317.01. (3-19-99)

03. Paying Fees. The following emissions are exempt from registering and paying
registration fees under Section 525 through 538: (3-7-95)L

a. Fugitive emissions from wood products. (3-7-95)L

b. Fugitive dust emissions, except facilities listed in Subsections 008.10.c.i. and
008.10.c.ii. Facilities listed in that section shall not be required to pay fees for fugitive
dust emission in excess of one hundred (100) tons. (4-5-00)

538. LUMP SUM PAYMENTS OF REGISTRATION FEES.

01. Agreement. The Department may, in its discretion, enter an agreement with any person
for the lump sum payment of all, or any portion of, the registration fees required by Section 527. (5-1-94)

02. Minimum Amount. The minimum amount for any lump sum agreement shall be three
hundred thousand dollars ($300,000). (5-1-94)

03. Payment Waiver. Upon the execution and full performance of the agreement by the
person, the Department shall waive the payment requirements of Section 527. All other
provisions of Section 527 shall remain applicable to the person. (5-1-94)

539. -- 549. (RESERVED).
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550. AIR POLLUTION EMERGENCY RULE.
The purpose of Sections 550 through 562 is to define criteria for an air pollution emergency, to
formulate a plan for preventing or alleviating such an emergency, and to specify rules for
carrying out the plan. The procedures for implementing Sections 550 through 562 are delineated
in Chapter VI of the SIP. (5-1-94)

551. EPISODE CRITERIA.
The purpose of Sections 551 through 556 is to establish criteria for stages of atmospheric
stagnation and/or degraded air quality. (5-1-94)

552. STAGES.
The Department has defined four (4) stages of atmospheric stagnation and/or degraded air
quality. (5-1-94)

01. Stage 1 - Air Pollution Forecast and Caution. An internal watch by the Department
shall be actuated by a National Weather Service report that an Atmospheric Stagnation Advisory
has been issued, or the equivalent local forecast of stagnant atmospheric conditions. (11-10-00)T

02. Stage 2 - Alert. This is the first stage at which air pollution control actions by industrial
sources are to begin. (5-1-94)

03. Stage 3 - Warning. The warning stage indicates that air quality is further degraded and
that control actions are necessary to maintain or improve air quality. (5-1-94)

04. Stage 4 - Emergency. The emergency stage indicates that air quality has degraded to a
level that will substantially endanger the public health and that the most stringent control actions
are necessary. (5-1-94)

553. EFFECT OF STAGES.
Once an episode stage is reached or the Department determines that reaching a particular stage is
imminent, emergency action corresponding to that stage will remain in effect until air quality
measurements indicate that another stage (either lower or higher) has been attained. At such
time, actions corresponding to the next stage will go into effect. This procedure will continue
until the episode is terminated. The air quality criteria used to define each of the episode stages
for carbon monoxide, nitrogen dioxide, ozone, particulate matter, and sulfur dioxide are specified
in Section 556. The levels will be determined by the Department through its analysis of
meteorological and ambient air quality monitoring data. (11-10-00)T

554. -- 555. (RESERVED).
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556. CRITERIA FOR DEFINING LEVELS WITHIN STAGES.
The air quality criteria defining each of these levels for carbon monoxide (CO), nitrogen dioxide
(NO2), ozone (03), particles with an aerodynamic diameter less than or equal to a nominal ten
(10) micrometers (PM-10), particles with an aerodynamic diameter less than or equal to a
nominal (2.5) micrometers (PM-2.5), and sulfur dioxide (SO2) are: (11-10-00)T

01. Stage 1 - Forecast and Caution. A Stage 1 Forecast and Caution shall be declared by
the Department when particulate concentrations or visibility attributable to particulate matter
reaches, or is forecasted to reach, and continue, at or above the levels listed below. The
Department may call a Stage 1 Forecast and Caution, if it determines, after evaluating the
pertinent meteorology and weather conditions and source parameters such as source type,
strength and projected duration, that a Stage 1 Forecast and Caution is required to protect the
public health. (11-10-00)T

a. Pollutant Levels.
CO NA
NO2 NA
O3 NA

SO2 NA
PM-2.5  100 ug/m3 1 hour average
PM-2.5 50 ug/m3 24 hour average
PM-10 385 ug/m3 1 hour average
PM-10 150 ug/m3 24 hour average

b. Visibility. When PM-10 or PM 2.5 monitoring readings are not available, the
Department may declare a Stage 1 - Forecast and Caution: based on visibility readings
according to the following scale: (11-10-00)T

CO NA
NO2 NA
O3 NA

SO2 NA
PM 2.75 - 4.50 miles visibility
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02.  Stage 2 - Alert.
CO  17 mg/m3 (15 ppm) 8-hour average
NO2  1130 ug/m3 (0.6 ppm) 1-hour average
NO2  282 ug/m3 (0.15 ppm) 24-hour average
O3  400 ug/m3 (0.2 ppm) 1-hour average
PM10  350 ug/m3 24-hour average
SO2 800 ug/m3 (0.3 ppm) 24-hour average

(4-5-00)

03. Stage 3 - Warning.
CO  34 mg/m3 (30 ppm) 8-hour average
NO2  2260 ug/m3 (1.2 ppm) 1-hour average
NO2  565 ug/m3 (0.3 ppm) 24-hour average
O3  800 ug/m3 (0.4 ppm) 1-hour average
PM10  420 ug/m3 24-hour average
SO2  1600 ug/m3 (0.6 ppm) 24-hour average

(4-5-00)

04. Stage 4 - Emergency.
CO  46 mg/m3 (40 ppm) 8-hour average
NO2  3000 ug/m3 (1.6 ppm) 1-hour average
NO2  750 ug/m3 (0.4 ppm) 24-hour average
O3  1000 ug/m3 (0.5 ppm) 1-hour average
PM10  500 ug.m3 24-hour average
SO2  2100 ug/m3 (0.8 ppm) 24-hour average

(4-5-00)

557. PUBLIC NOTIFICATION.
The purpose of Sections 557 through 560 is to establish requirements for public notification
regarding atmospheric stagnation and/or degraded air quality. (5-1-94)

558. INFORMATION TO BE GIVEN.

01. Information To Be Given. On the basis of degrading air quality as determined by the
Director, and the criteria for emergency episode stages as shown in Section 556, the Director will
utilize appropriate news media to insure that the following information is announced to the
public: (5-1-94)

a. Definition of the extent of the problem; (5-1-94)
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b. Indication of the action taken by the Director; (5-1-94)

c. Air pollution forecast for next few days; (5-1-94)

d. Notice of when the next statement from the Department will be issued; (5-1-94)

e. Listing of all general procedures which the public, commercial, institutional and
industrial sectors are required to follow; (5-1-94)

f. Specific warnings and advice to those persons who because of acute or chronic health
problems, may be most susceptible to the effects of the episode. (11-10-00)T

559. MANNER AND FREQUENCY OF NOTIFICATION.
Such announcements will be made by the news media during regularly scheduled television and
radio news broadcasts and in all editions of specified newspapers. In addition, when the stage 4
emergency level is reached, television and radio stations designated by the Department will
repeat these announcements at one (1) hour intervals during normal broadcasting hours. (5-1-94)

560. NOTIFICATION TO SOURCES.
The Department will assure that all significant sources of regulated air pollutant(s) are notified of
the emergency stage by telephone or other appropriate means. (4-5-00)

561. GENERAL RULES.
All persons in the designated stricken area shall be governed by the following rules for each
emergency episode stage. The Director may waive one (1) or more of the required measures at
each episode stage if, on the basis of information available to him, he judges that a measure is an
inappropriate response to the specific episode conditions which then exist. (5-1-94)

01. Stage 1 - Air Pollution Forecast and Caution. There shall be no open burning of any
kind. (11-10-00)T

02. Stage 2 - Alert. (5-1-94)

a. There shall be no open burning of any kind. (5-1-94)

b. The use of burners and incinerators for the disposal of any form of solid waste shall
be prohibited. (11-10-00)T
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c. Persons operating fuel-burning equipment which requires boiler lancing or soot
blowing shall perform such operations only between the hours of 12:00 pm (noon) and
4:00 p.m. (5-1-94)

d. Commercial, industrial and institutional facilities utilizing coal or residual fuel oil are
required to switch to natural gas or distillate oil if available. (5-1-94)

03. Stage 3 - Warning. (5-1-94)

a. There shall be no open burning of any kind. (5-1-94)

b. The use of burners and incinerators for the disposal of any form of solid waste or
liquid waste shall be prohibited. (11-10-00)T

c. Persons operating fuel-burning equipment which requires boiler lancing or soot
blowing shall perform such operations only between the hours of 12:00 p.m. (noon) and
4:00 p.m. (5-1-94)

d. Commercial, industrial and institutional facilities utilizing coal or residual fuel are
required to either: (5-1-94)

i.      Switch completely to natural gas or distillate oil; or (5-1-94)

ii.      If these low sulfur fuels are not available, curtail the use of existing
fuels to the extent possible without causing injury to persons or damage to
equipment. (5-1-94)

04. Stage 4 - Emergency. This will be called only with specific concurrence of Governor. (5-1-94)

a. There shall be no open burning of any kind. (5-1-94)

b. The use of burners and incinerators for the disposal of any form of solid or liquid
waste shall be prohibited. (11-10-00)T

c. All places of employment described below shall immediately cease operations: (5-1-94)

i.      All mining and quarrying operations; (5-1-94)

ii.      All construction work except that which must proceed to avoid injury
to persons; (5-1-94)
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iii.      All manufacturing establishments except those required to have in
force an air pollution emergency plan; (5-1-94)

iv.      All wholesale trade establishments, i.e. places of business primarily
engaged in selling merchandise to retailers or industrial, commercial, institutional
or professional users, or to other wholesalers, or acting as agents in buying
merchandise for or selling merchandise to such persons or companies except
those engaged in the distribution of drugs, surgical supplies and food; (5-1-94)

v.      All offices of local, county and State government including authorities,
joint meetings, and other public bodies excepting such agencies which are
determined by the chief administrative officer of local, county, or State
government authorities, joint meetings and other public bodies to be vital for
public safety and welfare and the enforcement of the provisions of this order; (5-1-94)

vi.      All retail trade establishments except pharmacies, surgical supply
distributors, and stores primarily engaged in the sale of food; (5-1-94)

vii.      Banks, credit agencies other than banks, securities and commodities
brokers, dealers, exchanges and services; offices of insurance carriers, agents and
brokers, real estate offices; (5-1-94)

viii.      Wholesale and retail laundries, laundry services and cleaning and
dyeing establishments; photographic studios; beauty shops, barber shops, shoe
repair shops; (5-1-94)

ix.      Advertising offices, consumer credit reporting, adjustment and
collection agencies; duplicating, addressing, blueprinting; photocopying, mailing,
mailing list and stenographic services; equipment rental services, commercial
testing laboratories; (5-1-94)

x.      Automobile repair, automobile services, garages except those located
adjacent to state or interstate highways; (5-1-94)

xi.      Establishments rendering amusement and recreational services
including motion picture theaters; (5-1-94)

xii.      Elementary and secondary schools, colleges, universities, professional
schools, junior colleges, vocational schools, and public and private libraries. (5-1-94)
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d. All commercial and manufacturing establishments not included in this order will
institute such actions as will result in maximum reduction of regulated air pollutant(s)
from their operation by ceasing, curtailing, or postponing operations which emit
regulated air pollutants to the extent possible without causing injury to persons or damage
to equipment. These actions include limiting boiler lancing or soot blowing operations for
fuel burning equipment to between the hours of 12:00 p.m. (noon) and 4:00 p.m. (4-5-00)

e. When the emergency episode is declared for carbon monoxide, the use of motor
vehicles is prohibited except in emergencies or with the approval of local or state police
or the Department. (5-1-94)

562. SPECIFIC EMERGENCY EPISODE ABATEMENT PLANS FOR POINT
SOURCES.
In addition to the general rules presented in Section 561, the Department shall require that
specific point sources adopt and implement their own Emergency Episode Abatement Plans in
accordance with the criteria set forth in Sections 551 through 556. An individual plan can be
revised periodically by the Department after consultation between the Department and the
owners and/or operators of the source. (5-1-94)
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563. TRANSPORTATION CONFORMITY.
The purpose of Sections 563 through 574 is to adopt and implement Section 176(c) of the Clean
Air Act (CAA), as amended [42 U.S.C. 7401 et seq.], and the related requirements of 23 U.S.C.
109(j), with respect to the conformity of transportation plans, programs, and projects developed,
funded, or approved by the United States Department of Transportation (USDOT), and by
metropolitan planning organizations (MPOs) or other recipients of funds under Title 23 U.S.C. or
the Federal Transit Laws (49 U.S.C. Chapter 53). These sections set forth policy, criteria, and
procedures for demonstrating and assuring conformity of such activities to an applicable
implementation plan developed pursuant to Section 110 and Part D of the CAA. The publications
referred to or incorporated by reference in Sections 563 through 574 are available from the
IDEQ. (3-30-01)

564. INCORPORATION BY REFERENCE.
With the exception of Sections 93.102(c), 93.104(d), 93.104(e)(2), 93.105, 93.109(c)-(f),
93.118(e), 93.119(f)(3), 93.120(a)(2), 93.121(a)(1), and 93.124(b), 40 CFR Part 93, Subpart A,
Sections 93.100-93.129, are incorporated by reference into these rules at Section 107 of these
rules. (3-30-01)

565. ABBREVIATIONS.

01. CAA. Clean Air Act, as amended.   (3-30-01)

02. CFR. Code of Federal Regulations.   (3-30-01)

03. CO. Carbon Monoxide.   (3-30-01)

04. EPA. Environmental Protection Agency. (3-30-01)

05. FHWA. Federal Highway Administration of USDOT.   (3-30-01)

06. FTA. Federal Transit Administration of USDOT.   (3-30-01)

07. HPMS. Highway Performance Monitoring System. (3-30-01)

08. ICC. Interagency Consultation Committee. (3-30-01)

09. IDEQ. Idaho Department of Environmental Quality.   (3-30-01)

10. ITD. Idaho Transportation Department.   (3-30-01)
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11. LHTAC Local Highway Technical Assistance Council.   (3-30-01)

12. LRTP. Long Range Transportation Plan. (3-30-01)

13. MPO. Metropolitan Planning Organization. (3-30-01)

14. NAAQS. National Ambient Air Quality Standards. (3-30-01)

15. NEPA. National Environmental Policy Act, as amended. (3-30-01)

16. O3. Ozone.  (3-30-01)

17. PM. Particulate matter. (3-30-01)

18. PMx. Particles with an aerodynamic diameter less than or equal to a nominal X
micrometers, where X denotes any size fraction number regulated by the NAAQs (e.g.:
10, 2.5).(3-30-01)

19. STIP. Statewide Transportation Improvement Program. (3-30-01)

20. TCM. Transportation Control Measure. (3-30-01)

21. TIP. Transportation Improvement Program. (3-30-01)

22. USDOT. United States Department of Transportation. (3-30-01)

23. VMT. Vehicle Miles Traveled.(3-30-01)

566. DEFINITIONS FOR THE PURPOSE OF SECTIONS 563 THROUGH 574 AND 582.
Terms used but not defined in Sections 563 through 574 and 582 shall have the meaning given
them by the CAA, Titles 23 and 49 U.S.C., other Environmental Protection Agency (EPA)
regulations, or other USDOT regulations, in that order of priority. For the purpose of Sections
563 through 574 and 582: (3-30-01)

01. Applicable Implementation Plan. Applicable Implementation Plan is defined in Section
302(q) of the CAA and means the portion (or portions) of the implementation plan, or
most recent revision thereof, which has been approved under Section 110 of the CAA, or
promulgated under Section 110(c) of the CAA, or promulgated or approved pursuant to
regulations promulgated under Section 301(d) of the CAA and which implements the
relevant requirements of the CAA. (3-30-01)
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02. Consult Or Consultation. The lead agency confers with other ICC members and persons
on the distribution list and considers their views prior to taking actions relating to
transportation conformity. The lead agency shall distribute all appropriate information
necessary to make a conformity determination and, prior to making a conformity
determination, shall consider the views of such parties and shall provide a timely, written
response to those views. Such views and written responses shall be included in the record
of decision or action. Consultation shall not occur with respect to a transportation plan or
transportation improvement program (TIP) revision that merely adds or exempts projects
listed in 40 CFR 93.126. (3-30-01)

03. Distribute. Make available relevant documents and information by electronic and
manual means, whichever is more appropriate, to all ICC members and persons on the
distribution list. Electronic distribution may include existing and future technological
applications, such as electronic mail, internet web-site posting including downloadable
files, or the use of an electronic mail reply system based on the distribution list. Manual
distribution may include the United States Postal Service, the state internal mail system, a
facsimile machine, or any commercially available mail service provider. (3-30-01)

04.  Distribution List. A list containing the names and addresses of ICC members and any
person(s) expressing an interest in receiving information and material pertaining to ICC
meetings. To express interest, a person may contact the lead agency by postal mail,
electronic mail, telephone or in person, and inform the ICC member of their interest in
being on the distribution list for information and material pertaining to ICC meetings. (3-
30-01)

05. Exempt Projects. Projects exempt from conformity requirements based on the general
criteria of safety, mass transit, and other factors, as described in 40 CFR 93.126. (3-30-
01)

06. Lead Agency. The transportation or air quality agency responsible for conducting the
consultation process, as identified in Subsections 568.01 through 568.03. (3-30-01)

07. Lead Air Quality Agency. An agency designated pursuant to Section 174 of the CAA as
responsible for developing an applicable implementation plan, or alternatively the agency
designated by the Governor as the lead air quality agency for a county, region, or any
jurisdiction. (3-30-01)
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08. Local Highway Jurisdiction. A county with jurisdiction over a highway system, a city
with jurisdiction over a highway system, or a highway district, as defined by Section 40-
113(3), Idaho Code. (3-30-01)

09. Local Highway Technical Assistance Council (LHTAC). The public agency created in
Chapter24, Title 40, Idaho Code. (3-30-01)

10. Maximum Priority. (3-30-01)

a. All possible actions must be taken to shorten the time periods necessary to complete
essential steps in TCM implementation - for example, by increasing the funding rate -
even though timing of other projects may be affected. It is not permissible to have
prospective discrepancies with the applicable implementation plan's TCM
implementation schedule due to: (3-30-01)

i. Lack of funding in the TIP; (3-30-01)

ii. Lack of commitment to the project by the sponsoring agency;  (3-30-01)

iii. Unreasonably long periods to complete future work due to lack of staff or
other agency resources;(3-30-01)

iv. Lack of approval or consent by local governmental bodies; or  (3-30-01)

v. Failure to have applied for a permit where necessary work preliminary to such
application has been completed.   (3-30-01)

b. Where statewide and metropolitan funding resources, planning, and management
capabilities are fully consumed within the flexibility of the Transportation Equity Act
of 1998 (TEA-21), Pub. L. No. 105-178, 112 Stat 107, as amended by Pub. L. No.
105-206, 112 Stat 685, or future federal omnibus transportation funding bills, with
responding to damage from natural disasters, civil unrest, or terrorist acts, TCM
implementation can be determined to be timely without regard to the above, provided
reasonable efforts are being made.   (3-30-01)

11. Metropolitan Planning Organization (MPO). The organization designated as being
responsible, together with the State, for conducting the continuing cooperative and
comprehensive transportation planning process under 23 U.S.C. 134 and 49 U.S.C. 5303
and 23 CFR 450. It is the forum for cooperative transportation decision-making.

(3-30-01)
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12. Public Notice. Distribution of the meeting times, location, duration and agenda, to all the
ICC members and persons on the distribution list.   (3-30-01)

13. Recipient Of Funds Designated Under Title 23 U.S.C. Or The Federal Transit Laws.
Any agency at any level of state, county, city, or regional government that routinely
receives Title 23 U.S.C. or Federal Transit Laws funds to construct FHWA/FTA projects,
operate FHWA/FTA projects or equipment, purchase equipment, or undertake other
services or operations via contracts or agreements. This definition does not include
private landowners, developers, contractors, or entities that are only paid for services or
products created by their own employees.   (3-30-01)

14. Regionally Significant Project. A transportation project, other than an exempt project,
that is on a facility which serves regional transportation needs (such as access to and from
the area outside the region, major activity centers in the region, major planned
developments such as new retail malls, sports complexes, etc., or transportation terminals
as well as most terminals themselves) and would normally be included in the modeling of
a metropolitan area's transportation network, including, at a minimum:   (3-30-01)

a. All principal arterial highways;   (3-30-01)

b. All fixed guideway transit facilities that offer an alternative to regional highway
travel; and (3-30-01)

c. Any other facilities determined to be regionally significant through Section 570,
interagency consultation.   (3-30-01)

15. Transportation Agency. The public agency responsible for one (1) or more of the following
transportation modes:   (3-30-01)

a. Air;   (3-30-01)

b. Rail;   (3-30-01)

c. Water;   (3-30-01)

d. Highway;   (3-30-01)

e. Bicycle and pedestrian paths; and   (3-30-01)
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f. Transit.   (3-30-01)

16. Transit Agency. Any agency involved in providing mass transportation services by bus,
rail, or other conveyance providing general or special service to the public on a regular
and continuing basis. The term “Transit Agency” does not include school buses or charter
or sightseeing services.   (3-30-01)

567. AGENCIES AFFECTED BY CONSULTATION.
This Section identifies those agencies and other entities (federal, tribal, state and local) involved
in the consultation process and those general actions requiring consultation.   (3-30-01)

01. Interagency Consultation Committee. A committee of representatives shall be formed
in each nonattainment or maintenance area of the state, to convene on conformity
determinations, as necessary, and shall be called the Interagency Consultation Committee
(ICC) for that nonattainment or maintenance area. The ICC shall undertake consultation
procedures, as applicable, in preparing for and before making conformity determinations
in developing long-range transportation plans (LRTP), transportation improvement
programs (TIP), and applicable implementation plans.   (3-30-01)

02. ICC Members. The ICC shall consist of the following agencies or entities, as applicable:
(3-30-01)

a. A Metropolitan Planning Organization (MPO) where one exists;   (3-30-01)

b. The Idaho Transportation Department (ITD);   (3-30-01)

c. The Federal Highway Administration (FHWA) and the Federal Transit
Administration (FTA) divisional office;   (3-30-01)

d. The Idaho Department of Environmental Quality (IDEQ);   (3-30-01)

e. Affected Local Highway Jurisdictions involved in transportation,   (3-30-01)

f. Affected Transit agency(ies);   (3-30-01)

g. The Local Highway Technical Assistance Council (LHTAC);   (3-30-01)

h. Indian Tribal governments with transportation planning responsibilities; and (3-30-
01)
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i. The United States Environmental Protection Agency (EPA).   (3-30-01)

03. Agencies Entitled To Participate. Agencies which may be affected by the consultation
process and which are entitled to participate in the consultation process include:

(3-30-01)

a. Any local transit agency or provider, local highway jurisdiction, and any city or
county transportation or air quality board or agency where the nonattainment or
maintenance area is located; and   (3-30-01)

b. Any other state or federal or tribal organization in the state responsible under state or
federal law for developing, submitting or implementing transportation related
provisions of an implementation plan.   (3-30-01)

04. More Than One Pollutant. Areas that are nonattainment for more than one (1) pollutant
may conduct consultation, as specified in this section, through a single committee for all
pollutants.   (3-30-01)

05. Open To The Public. All meetings of the ICC shall be open to the public.   (3-30-01)

06. Delegation. An ICC member may delegate its role or responsibility in the consultation
process to another entity pursuant to applicable state law. An ICC member making such
delegation shall notify all other ICC members in writing when the delegation occurs. The
written notice shall provide the name, address, and telephone number of one (1) or more
contact persons representing the entity accepting the delegated role or responsibility.

(3-30-01)

07. General Actions Requiring Consultation. The ICC shall undertake the consultation
process prior to the development of the following:   (3-30-01)

a. The implementation plan(s), including the emission budget and list of TCMs in the
applicable implementation plan(s), prepared by the lead air quality agency in a
nonattainment or maintenance area;   (3-30-01)

b. All other conformity determinations for transportation plans, projects, and programs;
and (3-30-01)

c. Revisions to the preceding documents which may directly or indirectly affect
conformity determinations.   (3-30-01)
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568. ICC MEMBER ROLES IN CONSULTATION.
The lead agency as identified in this section is the ICC member responsible for initiating the
consultation process, preparing the initial and final drafts of the document or decision, and
assuring the adequacy of the consultation process for all conformity processes and procedures.

(3-30-01)

01. Designated Lead Air Quality Agency. IDEQ or the MPO, as the designated lead air
quality agency, shall be the lead agency for the development of the implementation plan,
the associated emission budgets, and the list of Transportation Control Measures (TCMs)
in the plan. The concurrence of IDEQ on each applicable implementation plan is required
before IDEQ adopts the plan and submits it to EPA for inclusion in the applicable
implementation plan.   (3-30-01)

02. Areas With An MPO. For areas in which an MPO has been established, the
designated MPO shall be the lead agency responsible for conformity determinations,
development of the LRTP, development of the TIP, and project level documentation
under 23 CFR 450. (3-30-01)

03. Areas Without An MPO. For areas in which an MPO has not been established, ITD
shall be the lead agency for preparing the final document on conformity determinations,
the development of the statewide transportation plan, the development of the STIP, and
project level documentation under 23 CFR 450.   (3-30-01)

569. ICC Member Responsibilities In Consultation.
This Section identifies the specific responsibilities of ICC members.   (3-30-01)

01. Designated Lead Air Quality Agency Responsibilities. The designated lead air
quality agency shall be responsible for developing or providing and distributing draft and
final documentation, data and analyses for: (3-30-01)

a. Air emission inventories;   (3-30-01)

b. Emission budgets;   (3-30-01)

c. Attainment and maintenance demonstrations;   (3-30-01)

d. Control strategy implementation plan revisions;   (3-30-01)

e. Updated motor vehicle emission factors;   (3-30-01)
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f. Proposal and evaluation of TCMs; and   (3-30-01)

g. Public outreach on draft air quality plans pursuant to 40 CFR Part 51.   (3-30-01)

02. Designated MPO Responsibilities. The designated MPO shall be responsible for: (3-
30-01)

a. Conformity determinations corresponding to LRTPs and TIPs;   (3-30-01)

b. Making conformity determinations for the entire nonattainment or maintenance area,
including areas beyond the boundaries of the MPO, where no agreement is in effect
as required by 23 CFR 450.310(f); (3-30-01)

c. Identify regionally significant projects through the consultation process;   (3-30-01)

d. Implementing TCMs in air quality nonattainment and/or maintenance areas, as
applicable; (3-30-01)

e. Providing technical and policy input on emissions budgets;   (3-30-01)

f. Performing transportation modeling, regional emissions analyses, and project level
analysis, as necessary;   (3-30-01)

g. Documenting timely implementation of TCMs, as required, for determining
conformity; and (3-30-01)

h. Distributing relevant draft and final project environmental documents to ICC
members and persons on the distribution list per the schedule in Subsection 570.01.c.
(3-30-01)

03. Non-MPO Area Responsibilities. In areas without an established MPO, ITD shall be
responsible for:   (3-30-01)

a. Conformity determinations corresponding to STIPs and project-level analyses;   (3-
30-01)

b. Providing technical and policy input on proposed revisions to motor vehicle
emissions factors and to emission budgets;   (3-30-01)
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c. Distributing relevant draft and final project environmental documentation prepared
by, or for ITD, to ICC members and persons on the distribution list per the schedule
in Subsection 570.01.c.;   (3-30-01)

d. Convening air quality technical review meetings on specific projects when requested
by other ICC members, or as needed;   (3-30-01)

e. Convening interagency consultation meetings required for purposes of making
conformity determinations in nonattainment or maintenance areas, outside of MPO
boundaries, as necessary;   (3-30-01)

f. Making conformity determinations in nonattainment or maintenance areas, outside of
MPO boundaries, as necessary; and   (3-30-01)

g. Implementing TCMs in air quality nonattainment and/or maintenance areas, as
applicable. (3-30-01)

04. FHWA And FTA Responsibilities. FHWA and FTA shall be responsible for:   (3-30-
01)

a. Assuring timely action on final findings of conformity for transportation plans, TIPs,
and federally funded projects, including the basis for those findings after consultation
with other agencies as provided in Section 569 and 40 CFR 93.105; and   (3-30-01)

b. Providing guidance on conformity and the transportation planning process to ICC
members. FHWA and FTA may rely solely on the consultation process initiated by
ITD or the MPO, where one exists, and shall not be required to duplicate that process.
(3-30-01)

05. EPA Responsibilities. EPA shall be responsible for providing policy and technical
guidance on conformity criteria to ICC members.   (3-30-01)

06. Responsibility To Disclose Potentially Regionally Significant Projects. ITD, the local
highway jurisdiction, transit agency, or transportation project sponsor shall be responsible
for disclosing potentially regionally significant projects within air quality nonattainment
and maintenance areas to the ICC in a timely manner.   (3-30-01)

a. Local Highway Jurisdictions shall disclose of potentially regionally significant
projects upon written request of ITD within fourteen (14) days of such request, or
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when annual local and MPO project lists are due to ITD District Offices as part of the
annual STIP development process;   (3-30-01)

b. In an MPO area, to help assure timely disclosure, the sponsor of any potentially
regionally significant project shall disclose such projects to the MPO annually on or
before March 1 of that calendar year; and (3-30-01)

c. In MPO nonattainment and maintenance areas, the TIP and associated conformity
demonstration shall be deemed to be incomplete if any regionally significant project
has not been disclosed to the ICC in a timely manner. Therefore, such a TIP shall be
considered to be non-conforming to applicable implementation plan(s). (3-30-01)

570. GENERAL CONSULTATION PROCESS.
Section 570 provides the general procedures for interagency consultation (federal, tribal, state,
and local) and public participation for transportation conformity determinations in air quality
nonattainment and maintenance areas in the state of Idaho.   (3-30-01)

01. Lead Agency In Consultation. The following are the responsibilities of the lead
agency at each stage of the consultation process:   (3-30-01)

a. Initiating the consultation process by notifying other ICC members of the document
or decision that must undergo the consultation process and by scheduling and
convening consultation meetings and agendas; (3-30-01)

b. Developing and maintaining a distribution list of all ICC members and any other
persons expressing an interest in receiving information and materials pertaining to
ICC meetings;   (3-30-01)

c. Distributing an agenda and all supporting material, including minutes of ICC
meetings, to ICC members and persons on the distribution list as follows:   (3-30-01)

i. Fourteen (14) days in advance of an ICC meeting if there are non-technical
issues to be resolved by the ICC;   (3-30-01)

ii. Thirty   (30) days in advance of an ICC meeting if there are technical issues to
be resolved by the ICC; or   (3-30-01)

iii. If distribution of technical material pursuant to Subsection 570.01.c.ii. is not
feasible thirty   (30) days prior to an ICC meeting, then the lead agency shall
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notify the ICC members and persons on the distribution list in writing at least
thirty   (30) days prior to the ICC meeting. Together with the notification, the
lead agency shall distribute and disclose all available material and
documentation to the ICC members and persons on the distribution list,
informing them of the nature, purpose, and details of possible program changes
that are expected to occur from earlier analyses of the actions. All technical
material and documentation shall be distributed at a minimum of fourteen (14)
days prior to the ICC meeting.   (3-30-01)

d. Conferring with other agencies and persons not on the distribution list that have
expressed an interest in the document or decision to be developed;   (3-30-01)

e. Providing ICC members and persons on the distribution list access to all information
needed for meaningful input;   (3-30-01)

f. Soliciting early and continuing input from other ICC members and persons on the
distribution list; (3-30-01)

g. Following the public consultation procedures outlined in Section 574;   (3-30-01)

h. Providing an opportunity for informal question and answer on the draft document or
proposed decision;   (3-30-01)

i. Considering the views of ICC members and persons on the distribution list and
responding in writing to significant comments in a timely and substantive manner
prior to finalizing or taking any final action on those documents or determinations
enumerated in Section 567.07.a. through 567.07.c.; and   (3-30-01)

j. Assuring all comments and written responses of ICC members and persons on the
distribution list are made part of the record of any action.   (3-30-01)

02. Public Comment Period To Satisfy Thirty Day Document Distribution Requirement. A
lead agency may use all or any part of another public comment period established for public
outreach procedures pursuant to 23 CFR 450 for a transportation plan, program, or project to
satisfy the thirty   (30) day advance distribution requirement for technical issues, and shall
notify all ICC members and other persons on the distribution list when so doing fourteen (14)
days prior to commencement of the public comment period.   (3-30-01)

03. Separate Times Or In Combination. The above actions may be conducted at separate times
or in combination, as required, to enhance the efficiency of the process.   (3-30-01)



Northern Ada County Carbon Monoxide Maintenance Plan and Redesignation Request

IDAHO ADMINISTRATIVE CODE
Department of Environmental Quality

Unofficial copy   IDAPA 58.01.01 – Rules for the
Control of Air Pollution in Idaho

Appendix F-1 71

04. Final Document Distribution. A lead agency, upon completion of a final document subject
to the consultation process under Sections 563 through 574 of these rules (including any
federal agency), shall distribute each final document to all other ICC members and persons
on the distribution list within thirty   (30) days of adopting or approving such document or
making such determination.   (3-30-01)

05. Use Of Checklist For Distribution Of Material. The lead agency may supply a checklist of
available supporting information to ICC members and persons on the distribution list to
be used to request all or part of the supporting information, in lieu of generally
distributing all supporting information.   (3-30-01)

06. Use Of Other Meetings For Consultation. A meeting that is scheduled or required for
another purpose may be used for the purposes of consultation only if the public notice for the
meeting identifies consultation as an agenda item.   (3-30-01)

571. CONSULTATION PROCEDURES.
The consultation process among ICC members and persons on the distribution list shall be
undertaken for the following specific major activities (federal, tribal, state, and local), specific
routine activities and specific air quality related activities, in accordance with the procedures in
Section 570. Participating agencies shall be all ICC members unless otherwise specified in
Subsections 571.01 through 571.04.   (3-30-01)

01. Specific Major Activities. The consultation process shall be undertaken for the
following specific major activities. The lead agency for each activity shall be the
designated MPO or ITD in the absence of an MPO. (3-30-01)

a. Evaluating and choosing each air quality model and associated methods and
assumptions to be used in hot-spot analyses and regional emissions analyses
including vehicle miles traveled forecasting. The hot-spot analyses shall be performed
consistent with procedures described in 40 CFR 93.116 and 40 CFR 93.123 and
regional emissions analysis shall be performed using procedures outlined on 40 CFR
93.122.   (3-30-01)

b. Determining which minor arterials and other transportation projects should be
considered “regionally significant” for the purposes of regional emissions analysis, in
addition to those functionally classified as principal arterial or higher or fixed
guideway transit systems or extensions that offer an alternative to regional highway
travel.   (3-30-01)
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c. Evaluating whether projects otherwise exempted from meeting the requirements of
Sections 563 through 574 of these rules should be treated as non-exempt in cases
where potential adverse emissions impacts may exist for any reason per 40 CFR
93.126 and 127.   (3-30-01)

d. Making a determination as to whether past obstacles to implementation of TCMs
which are behind the schedule established in the applicable implementation plan have
been identified and are being overcome, and whether state and local agencies with
influence over approvals or funding for TCMs are giving maximum priority to
approval or funding for TCMs. This consultation procedure shall also consider
whether  delays in TCM implementation necessitate revisions to the applicable
implementation plan to remove TCMs or substitute TCMs with other emission
reduction measures.   (3-30-01)

e. Identifying projects located at sites in PM nonattainment or maintenance areas which
have vehicle and roadway emission and dispersion characteristics which are
essentially identical to those at sites which have violations verified by monitoring,
and therefore require quantitative PM hot-spot analysis. In case a method for
quantitative hot-spot analysis has not been formally adopted by EPA, a sound
qualitative analysis developed in conjunction with FHWA may be used for the same.
(3-30-01)

f. Making a determination whether the project is included in the regional emissions
analysis supporting the currently conforming TIP's conformity determination, and
whether the project's design concept and scope have changed significantly from those
which were included in the regional emissions analysis, or in a manner which would
significantly impact use of the facility.   (3-30-01)

g. For areas in the state with no MPOs, making a determination whether a project has
undergone project-level analysis and whether the project’s design concept and scope
have changed significantly from those which were included in the project-level
analysis, or in a manner which would significantly impact use of the facility. (3-30-
01)

h. Establishing appropriate public participation opportunities for project-level
conformity determinations, as applicable, in the manner specified by Section 574, to
be initiated by the recipient of the funds designated under 23 U.S.C. or the Federal
Transit Act.   (3-30-01)
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i. Choosing conformity tests and methodologies for isolated and rural nonattainment
and maintenance areas as required by 40 CFR 93.109(g)(2)(iii).   (3-30-01)

02. Specific Routine Activities. The consultation process shall be undertaken for the
following specific routine activities. The lead agency shall be the MPO or ITD in the
absence of an MPO.   (3-30-01)

a. Evaluating events that will trigger new conformity determinations in addition to those
triggering events established in 40 CFR 93.104. Participating agencies shall be the
MPO and state, tribal, regional, and local air quality planning agencies.   (3-30-01)

b. Consulting on emissions analysis for transportation activities that cross the borders of
MPOs or nonattainment or maintenance areas. Participating agencies shall be the
MPO and state, tribal, regional, and local air quality planning agencies.   (3-30-01)

c. Determining whether the project sponsor or MPO has demonstrated that the
requirements are satisfied without a particular mitigation, such as emissions offsets or
other control measures, or determining that a conforming project approved with
mitigation no longer requires mitigation.   (3-30-01)

d. Assuring that plans for construction of regionally significant projects that are not
FHWA/FTA projects, including projects for which alternative locations, design
concept and scope, or the no-build option are still being considered, are disclosed to
the MPO or ITD in the absence of an MPO on a regular basis, and assuring that any
changes to those plans are immediately disclosed.   (3-30-01)

e. Determining whether a project, which was previously found to conform, has or will
have a significant change in design concept and scope since the project plan and TIP
conformity determination.   (3-30-01)

f. Designing, scheduling, and funding of research and data collection effort pertaining
to transportation or air quality planning with implications for transportation
conformity.   (3-30-01)

g. Reviewing and recommending regional transportation model development by the
MPO (e.g., household/travel transportation surveys).   (3-30-01)

h. Development of transportation improvement programs.   (3-30-01)

i. Development of regional transportation plans.   (3-30-01)
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j. Consulting when the metropolitan planning area does not include the entire
nonattainment area or maintenance area, for planning requirements which may fall
under the jurisdiction of more than one (1) MPO or the MPO and ITD.   (3-30-01)

03. Specific Air Quality Related Activities. The consultation process shall be
undertaken when preparing an applicable implementation plan that includes the revision
or addition of a motor vehicle emissions inventory and budget activities in accordance
with the procedures in Section 570. Consultation is not required for administrative
amendments that do not affect conformity. The lead agency for each activity shall be
IDEQ or the MPO. In addition to the Section 570 consultation process, the lead agency
shall undertake the following:   (3-30-01)

a. Scheduling consultation meetings early in the process of decision on the applicable
implementation plan, and prior to making a final recommendation to their
management, committees, boards or commissions, for a final decision on such
documents;   (3-30-01)

b. Arranging for technical committees or teams to assist ICC members in reviewing
documents provided by the lead agency. The lead agency may convene technical
meetings as necessary; and   (3-30-01)

c. Scheduling and conducting meetings of the ICC at regularly scheduled intervals, no
less frequently than quarterly.   (3-30-01)

d. The ICC may appoint subcommittees to address specific issues pertaining to
applicable implementation plan development. Any recommendations of a
subcommittee shall be considered by the ICC.(3-30-01)

03. Notification Process. The designated MPO, or ITD in the absence of an MPO, shall notify
ICC members and persons on the distribution list of a transportation plan or TIP revisions
that merely add or delete exempt projects listed in 40 CFR 93.126 early in the process of
decision, and by supplying all relevant documents and information to the same.   (3-30-01)

572. FINAL CONFORMITY DETERMINATIONS BY USDOT.
Section 572 establishes the process USDOT shall follow when making final determinations on
proposed or anticipated transportation actions subject to transportation conformity.   (3-30-01)
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01. Final Conformity Determination Process. USDOT will make making final
determinations on proposed or anticipated STIP or transportation plan or project
conformity by:   (3-30-01)

a. Distributing a draft conformity determination to EPA for review and comment.
USDOT shall allow a maximum of thirty   (30) days for EPA to respond; and   (3-30-
01)

b. USDOT shall respond in writing to any significant comments raised by EPA within
fourteen (14) days of receipt in writing before making a final decision.   (3-30-01)

02. New Or Revised Information. If USDOT requests any new or revised information to
support a STIP, TIP or transportation plan or project conformity determination, then
USDOT shall either return the conformity determination for additional consultation
pursuant to Section 570, or USDOT shall distribute the new information to the ICC
members and persons on the distribution list for review and comment;   (3-30-01)

a. When USDOT distributes such new or additional information to ICC members and
persons on the distribution list, USDOT shall allow for a maximum of thirty   (30)
days for the lead agency to respond to any new or revised supporting information; and
(3-30-01)

b. USDOT shall distribute a written response within fourteen (14) days of receipt to any
significant comments raised by the ICC members and persons on the distribution list
on the new or revised supporting information before making a final decision.   (3-30-
01)

573. RESOLVING CONFLICTS.
Conflicts between state agencies or between state agencies and the MPO regarding a
determination of conformity, applicable implementation plan submittal, or other policy decision
under Sections 563 through 574, shall be resolved in the following manner.   (3-30-01)

01. Conflict Resolution At The Level Of IDEQ Regions And ITD Districts. Every effort
shall be made to resolve any conflicts among state agencies or between state agencies and
an MPO at the regional level. The regional administrator of IDEQ, the District Engineer
of ITD and the other agency managers at the regional level of the affected jurisdictions,
or their designated representatives shall be involved in conflict resolution at the regional
level.   (3-30-01)
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02. Conflict Resolution At The Level Of IDEQ And ITD Headquarters. If conflict(s) are
not resolved at the regional level, the issue shall be raised to the level of agency directors
for resolution.   (3-30-01)

03. Conflict Resolution At The Governor’s Level. If conflict(s) are not resolved through
Subsection 569.02, then IDEQ shall raise the conflict to the Governor, as follows:   (3-30-
01)

a. The IDEQ administrator shall request in writing that ITD or the MPO provide IDEQ
with written notification of resolution of IDEQ’s comments. ITD or the MPO shall
provide IDEQ with the requested written notification within fourteen (14) days of
receipt of IDEQ’s written request.   (3-30-01)

b. Within fourteen (14) days of its receipt of the requested written notification, IDEQ
may appeal the conformity determination in writing to the Governor. If IDEQ appeals
to the Governor, then the final conformity determination must have the concurrence
of the Governor. If IDEQ does not appeal in writing to the Governor within fourteen
(14) days of its receipt of written notification of resolution of it's comments, then the
lead transportation agency may proceed with the final conformity determination.   (3-
30-01)

c. The fourteen (14) days shall start on the date when the IDEQ administrator receives
notification of the written resolution of his comments regarding a determination of
conformity, applicable implementation plan submittal, or other decision under
Sections 563 through 574.   (3-30-01)

04. Process For Conflict Resolution At The Governor’s Level. The Governor may
delegate to another independent official or agency within the state his or her role in this
process. The Governor may not delegate his or her role to the head or staff of the state air
quality agency or any local air quality agency, ITD, a state transportation commission or
board, any agency that has responsibility for any one (1) of these functions, or an MPO.
(3-30-01)

574. PUBLIC CONSULTATION PROCEDURES.
Affected agencies making conformity determinations on transportation plans, programs, and
projects shall establish a proactive public involvement process which provides opportunity for
public review and comment by, at a minimum, providing at the beginning of the public comment
period and prior to taking formal action on a conformity determination for all transportation
plans and TIPs, reasonable public access to technical and policy information considered by the
agency, and consistent with these requirements and those of 23 CFR 450. Any charges imposed
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for public inspection and copying should be consistent with the fee schedule contained in 49
CFR 7.95. In addition, these agencies must specifically address, in writing, all public comments
relating to known plans for a regionally significant project, which is not receiving FHWA or
FTA funding, or approval. This is especially important if the project’s emissions have not been
properly reflected in the emissions analysis supporting a proposed conformity finding for a
transportation plan or TIP. These agencies shall also provide opportunity for public involvement
in conformity determinations for projects where otherwise required by law.   (3-30-01)
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IDAPA 04.11.01 Rules for Administrative Procedures

Subchapter C--Rule-Making
Rules 800 through 860--Rule-Making
Rules 800 through 809—Introduction

800. FORMAL AND INFORMAL RULE-MAKING (Rule 800).
Formal rule-making refers only to rule-making procedures associated with formal notice of
proposed rule-making, receipt of and consideration of written or oral comment on the record in
response to notice of proposed rule-making, and adoption of rules. Informal rule-making refers
to informal procedures for development of, comment upon, or review of rules for later formal
consideration. No rule may come into effect solely as a result of informal rule-making.
Agreements coming from informal rule-making must be finalized by formal rule-making.

(7-1-93)
801. -- 809. (RESERVED).

Rules 810 through 819--
Informal, Negotiated Rule-Making

810. LEGISLATIVE PREFERENCE FOR NEGOTIATED RULE-MAKING
PROCEDURES (Rule 810).
This rule addresses informal, negotiated rule-making as described by Section 67-5220, Idaho
Code. The agency, when feasible, shall proceed by informal, negotiated rule-making in order to
improve the substance of proposed rules by drawing upon shared information, expertise and
technical abilities possessed by the affected persons; to arrive at a consensus on the content of
the rule; to expedite formal rule-making; and to lessen the likelihood that affected persons will
resist enforcement or challenge the rules in court. (7-1-93)

811. PUBLICATION IN IDAHO ADMINISTRATIVE BULLETIN (Rule 811).
If the agency determines that informal, negotiated rule-making is feasible, it shall publish in the
Idaho Administrative Bulletin a notice of intent to promulgate a rule. If the agency determines
that informal, negotiated rule-making is not feasible, it shall explain in its notice of intent to
promulgate rules why informal rule-making is not feasible and shall proceed to formal rule-
making as provided in this chapter. Reasons why the agency may find that informal, negotiated
rule-making is not feasible include, but are not limited to, the need for temporary rule-making,
the simple nature of the proposed rule change, the lack of identifiable representatives of affected
interests, or determination that affected interests are not likely to reach a consensus on a
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proposed rule. The determination of the agency whether to use informal, negotiated rule-making
is not re-viewable. (7-1-93)

812. CONTENTS OF NOTICE OF INTENT TO PROMULGATE RULES (Rule 812).
The notice of intent to promulgate rules shall announce that the agency intends to proceed by
way of informal, negotiated rule-making to develop a proposed rule and shall include: (7-1-93)

01. Subject Matter. A brief, non-technical statement of the subject matter to be addressed in the
proposed rule-making. (7-1-93)

02. Authority. The statutory authority for the rule-making. (7-1-93)

03. Obtain Copy. An explanation how to obtain a preliminary draft of the proposed rules, if one
is available. (7-1-93)

04. Issues. The principal issues involved and the interests which are likely to be significantly
affected by the rule. (7-1-93)

05. Agency Contacts. The person(s) designated to represent the agency. (7-1-93)

06. Method Of Participation. An explanation how a person may participate in the informal,
negotiated rule-making. (7-1-93)

07. Schedule. A proposed schedule for written comments or for a public meeting of interested
persons, and a target date, if one exists, to complete negotiation and to publish a proposed rule
for notice and comment.  (7-1-93)

813. PUBLIC MEETINGS (Rule 813).
The agency may convene public meetings of interested persons to consider the matter proposed
by the agency and to attempt to reach a consensus concerning a proposed rule with respect to the
matter and any other matter the parties determine is relevant to the proposed rule. Person(s)
representing the agency may participate in the deliberations. (7-1-93)

814. REPORTS TO THE AGENCY (Rule 814).
If the parties reach a consensus on a proposed rule, they shall transmit to the agency a report
stating their consensus and, if appropriate, a draft of a proposed rule incorporating that
consensus. If the parties are unable to reach a consensus on particular issues, they may transmit
to the agency a report specifying those areas on which they reached consensus and those on
which they did not, together with arguments for and against positions advocated by various
participants. The participants or any individual participant may also include in a report any
information, recommendations, or materials considered appropriate. (7-1-93)
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815. AGENCY CONSIDERATION OF REPORT (Rule 815).
The agency may accept in whole or in part or reject the consensus reached by the parties in
publishing a proposed rule for notice and comment. (7-1-93)

816. -- 819. (RESERVED).

Rules 820 through 829--
Petitions to Initiate Rule-Making

820. FORM AND CONTENTS OF PETITION TO INITIATE RULE-MAKING (Rule
820).
This rule addresses petitions to initiate rule-making as described by Section 67-5230, Idaho
Code. (7-1-93)

01. Requirement. Any person petitioning for initiation of rule-making must substantially
comply with this rule. (7-1-93)

02. Form And Contents. The petition must be filed with the agency and shall: (7-1-93)

a. Identify the petitioner and state the petitioner’s interest(s) in the matter; (7-1-93)

b. Describe the nature of the rule or amendment to the rule urged to be promulgated
and the petitioner’s suggested rule or amendment; and (7-1-93)

c. Indicate the statute, order, rule, or other controlling law, and the factual
allegations upon which the petitioner relies to support the proposed rule-making. Legal
assertions in the petition may be accompanied by citations of cases and/or statutory
provisions. (7-1-93)

821. AGENCY RESPONSE TO PETITION (Rule 821).

01. Action Of Agency. Within twenty-eight (28) days after the agency has received a petition to
initiate rule-making, the agency shall initiate rule-making proceedings in accordance with
Sections 67-5220 through 67- 5225, Idaho Code, or deny the petition in writing, stating its
reasons for the denial, unless the rulemaking authority is in a multi-member agency board or
commission whose members are not full-time officers or employees of the state, in which
case the multi-member board or commission shall have until the first regularly scheduled
meeting of the multi-member board or commission that takes place seven (7) or more days
after submission of the petition to initiate rule-making proceedings in accordance with
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Sections 67-5220 through 67-5225, Idaho Code, or deny the petition in writing, stating its
reasons for the denial. (7-1-97)

02. Denial. If the petition is denied, the written denial shall state: (7-1-93)

a. The agency has denied your petition to initiate rule-making. This denial is a final agency
action within the meaning of Section 67-5230, Idaho Code. (7-1-93)

b. Pursuant to Section 67-5270, Idaho Code, any person aggrieved by this final agency
action may seek review of the denial to initiate rule-making by filing a petition in the
District Court of the county in which: (7-1-93)

i.      The hearing was held, (7-1-93)

ii.      This final agency action was taken, (7-1-93)

iii.      The party seeking review resides, or operates its principal place of business in
Idaho, or (7-1-97)

iv.      The real property or personal property that was the subject of the denial of the
petition for rule-making is located. (7-1-93)

c. This appeal must be filed within twenty-eight (28) days of the service date of this denial of
the petition to initiate rule-making. See Section 67-5273, Idaho Code. (7-1-93)

822. NOTICE OF INTENT TO INITIATE RULE-MAKING CONSTITUTES ACTION
ON PETITION (RULE 822).
The agency may initiate rule-making proceedings in response to a petition to initiate rule-making
by issuing a notice of intent to promulgate rules in the Idaho Administrative Bulletin on the
subject matter of the petition if it wishes to obtain further comment whether a rule should be
proposed or what rule should be proposed. Issuance of a notice of intent to promulgate rules
satisfies an agency’s obligations to take action on the petition and is not a denial of a petition to
initiate rule-making. (7-1-93)

823. -- 829. (RESERVED).

Rules 830 through 839--
Procedure on Rule-Making for Pending Rules
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830. REQUIREMENTS FOR NOTICE OF PROPOSED RULE-MAKING (Rule 830).

01. Content. Every notice of proposed rule-making shall include: (7-1-93)

a. A statement of the subject matter of the proposed rules; (7-1-93)

b. A statement of the specific statutory authority for the proposed rules, including a
citation to a specific federal statute or regulation if that is the basis of authority or
requirement for the rule-making; (7-1-97)

c. A statement in non-technical terms of the substance of the proposed rules, and, if
the agency intends to take oral testimony on the proposed rule, the location, date and time
of the oral presentations; (7-1-97)

d. A statement whether the agency intends to conduct oral presentations concerning
the proposed rules, and, if not, what persons must do in order to request an oral
presentation;

(7-1-93)
e. The address to which written submissions concerning the proposed rules must be
mailed, (7-1-93)

f. The name and telephone number of an agency contact to whom questions about
the proposed rules may be referred; (7-1-93)

g. The deadline for written comment on the proposed rules and for asking for an
opportunity for an oral presentation concerning the proposed rules; (7-1-97)

h. A statement whether negotiated rule-making has been conducted, and if not, why
not; (7-1-97)

i. A summary of the proposed rules; and (7-1-97)

j. The name, mailing address and telephone number of an agency contact person for
the rule-making. (7-1-97)

02. Availability Of Information. This information will be published in the Idaho Administrative
Bulletin and be available directly from the agency. The notice of proposed rule-making must be
accompanied by a document showing the text of the proposed rule in legislative format. (7-1-93)

831. INFORMAL PHASES OF FORMAL RULE-MAKING (Rule 831).
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In addition to the formal phases of rule-making proceedings, the agency may schedule meetings
after the formal proposal of rules to explain the operation of the rules proposed. (7-1-93)

832. COMMENTS ON PROPOSED RULES (Rule 832).
Deadlines for comment upon proposed rules or amendments to proposed rules will be set forth in
the Idaho Administrative Bulletin. Comments should be made to the officers listed in the notices
of proposed rule-making published in the Idaho Administrative Bulletin. Further information
concerning individual rule-making should be directed to the contact person listed for that rule-
making in the Idaho Administrative Bulletin. (7-1-93)

833. PETITIONS FOR ORAL PRESENTATION (Rule 833).

01. Requirement. Any person petitioning for an opportunity for an oral presentation in a
substantive rule-making must substantially comply with this rule. (7-1-93)

02. Content. The petition shall: (7-1-93)

a. Identify the petitioner and state the petitioner’s interests in the matter, (7-1-93)

b. Describe the nature of the opposition to or support of the rule or amendment to the
rule proposed to be promulgated by the agency, and (7-1-93)

c. Indicate alternative proposals of the petitioner and any statute, order, rule or other
controlling law or factual allegations upon which the petitioner relies to support the
request for the opportunity to provide an oral presentation. Legal assertions in the petition
may be accompanied by citations of cases and/or statutory provisions. (7-1-93)

03. Oral Presentation. Within fourteen (14) days after receiving a petition for an oral
presentation, the agency shall schedule the oral presentation or deny it. The agency shall provide
an opportunity for oral presentation if requested by twenty-five (25) persons, a political
subdivision, or another agency, but no oral presentation need be provided when the agency has
no discretion as the substantive content of a proposed rule because the proposed rule is intended
solely to comply with a controlling judicial decision or court order, or with the provisions of a
statute or federal rule that has been amended since the adoption of the agency rule. If oral
presentation is granted, notice of the oral presentation shall be published in the Idaho
Administrative Bulletin. If oral presentation is denied, the denial shall state the grounds for
denial. (7-1-93)

834. THE RULE-MAKING RECORD (Rule 834).
The agency shall maintain a record of each rule-making proceeding. (7-1-93)
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01. Contents. The record for a rule-making proceeding shall include: (7-1-93)

a. Copies of all publications in the Idaho Administrative Bulletin relating to that
rule-making proceeding; (7-1-93)

b. All written petitions, submissions, and comments received by the agency, and the
agency’s responses to those petitions, submissions and comments; (7-1-93)

c. All written materials considered by the agency in connection with formulating the
proposal or adoption of the rule; (7-1-93)

d. A record of any oral presentations, any transcriptions of oral presentations, and
any memoranda summarizing the contents of such presentations; and (7-1-93)

e. Any other materials or documents prepared in conjunction with the rule-making,
including any summaries prepared for the agency in considering the rule-making.

(7-1-93)

02. Recording Or Reporting. All oral presentations shall be recorded on audio-tape or
videotape or may be taken by a qualified court reporter at the agency’s expense. The agency may
provide for a transcript of the proceeding at its own expense. Persons may have a transcript of an
oral presentation prepared at their own expense. (7-1-97)

835. ADOPTION AND PUBLICATION OF PENDING RULES FOLLOWING
COMMENT OR ORAL PRESENTATION (Rule 835).

01. Adoption. After the expiration of the written comment period for rule-making and following
any oral presentation on the rule-making, but no sooner than seven (7) days after the expiration
of the comment period, the agency shall consider fully all issues presented by the written and
oral submissions respecting the proposed rule before adopting a pending rule. (7-1-97)

02. Publication. Upon the agency's adoption of a pending rule, the agency shall publish the text
of the pending rule in the bulletin, except that with the permission of the coordinator, the agency
need not publish the full text of the pending rule if no significant changes have been made from
the text of the proposed rule as published in the bulletin, but the notice of adoption of the
pending rule must cite the volume of the bulletin where the text is available and must note all
changes that have been made. In addition, the agency must publish in the bulletin a concise
explanatory statement containing: (7-1-97)

a. The reasons for adopting the pending rule; (7-1-97)
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b. A statement of any change between the text of the proposed rule and the text of
the pending rule with an explanation of the reasons for any changes; (7-1-97)

c. The date on which the pending rule will become final and effective pursuant to
Section 67-5224(5), Idaho Code; (7-1-97)

d. A statement that the pending rule may be rejected, amended or modified by
concurrent resolution of the Legislature; (7-1-97)

e. An identification of any portion of the pending rule imposing or increasing a fee
or charge and stating that this portion of the pending rule shall not become final and
effective unless affirmatively approved by concurrent resolution of the Legislature; and

(7-1-97)

f. A statement how to obtain a copy of the agency’s written review of and written
responses to the written and oral submissions respecting the proposed rule. (7-1-97)

03. Rule Imposing Or Increasing Fees. When any pending rule imposes a new fee or charge or
increases an existing fee or charge, the agency shall provide the coordinator with a description of
that portion of the rule imposing a new fee or charge or increasing an existing fee or charge,
along with a citation of the specific statute authorizing the imposition or increase of the fee or
charge. (7-1-97)

836. FINAL RULES (Rule 836).
Pending rules may become final rules, or may be rejected, amended or modified by concurrent
resolution of the Legislature, as provided in Section 67-5224, Idaho Code. (7-1-97)

837. -- 839. (RESERVED).

840. PROCEDURE FOR ADOPTION OF TEMPORARY RULES (Rule 840).

01. Gubernatorial Finding. The agency may adopt temporary rules upon the Governor’s
finding that protection of the public health, safety, or welfare, compliance with deadlines in
amendments to governing law or federal programs, or conferring a benefit requires a rule to
become effective before it has been submitted to the Legislature for review. No temporary
rule imposing a fee or charge may become effective before it has been approved, amended or
modified by concurrent resolution of the Legislature unless the Governor finds that the fee or
charge is necessary to avoid immediate danger that justifies the imposition of the fee or
charge. (7-1-97)
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02. Effective Date. Temporary rules take effect according to the effective date specified in the
rules. Temporary rules may be immediately effective. (7-1-97)

03. Expiration. In no case may a temporary rule remain in effect beyond the conclusion of the
next succeeding regular session of the Legislature unless the rule is approved, amended or
modified by concurrent resolution, in which case the rule may remain in effect until the time
specified in the resolution or until the rule has been replaced by a final rule that has become
effective pursuant to Section 67-5224(5), Idaho Code. (7-1-97)

04. Notice And Publication. Agencies shall give such notice as is practicable in connection with
adoption of a temporary rule. Temporary rules will be published in the first available issue of the
Idaho Administrative Bulletin. (7-1-97)

05. Associated Proposed Rule. Concurrently with promulgation of a temporary rule, or as soon
as reasonably possible thereafter, an agency must begin rule-making procedures by issuing a
proposed rule on the same subject matter as the temporary rule, unless the temporary rule will
expire by its own terms or by operation of law before a proposed rule could become final.

(7-1-97)
841. -- 849. (RESERVED).

850. CORRECTION OF TYPOGRAPHICAL, TRANSCRIPTION OR CLERICAL
ERRORS IN PENDING RULES (Rule 850).
The agency may amend pending rules to correct typographical errors, transcription errors, or
clerical errors, in the manner approved by the Administrative Rules Coordinator. These
amendments will be incorporated into the pending rule upon their publication in the Idaho
Administrative Bulletin. (7-1-97)

851. -- 859. (RESERVED).

860. PERSONS WHO MAY SEEK JUDICIAL REVIEW (Rule 860).
Pursuant to Section 67-5270, Idaho Code, any person aggrieved by an agency rule (either
temporary or final) may seek judicial review in district court. (7-1-93)

01. Filing. The petition for judicial review must be filed with the agency and with the district
court and served on all parties. Pursuant to Section 67-5272, Idaho Code, petitions for review
may be filed in the District Court of the county in which: (7-1-93)

a. The hearing was held; (7-1-93)

b. The final agency action was taken; (7-1-93)
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c. The party seeking review of the agency action resides, or operates its principal
place of business in Idaho; or (7-1-97)

d. The real property or personal property that was the subject of the agency is
located. (7-1-93)

02. Time. Pursuant to Section 67-5273, Idaho Code, a petition for judicial review of a final rule
(except for a challenge to procedures used in promulgating the rule) may be filed at any time.

(7-1-93)
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TITLE 67 STATE GOVERNMENT AND STATE AFFAIRS
CHAPTER 52 IDAHO ADMINISTRATIVE PROCEDURE ACT

 67-5201. DEFINITIONS. As used in this act

(1) "Administrative code" means the Idaho administrative code established in this chapter.

(2) "Agency" means each state board, commission, department or officer authorized by law to
make rules or to determine contested cases, but does not include the legislative or judicial
branches, executive officers listed in section 1, article IV, of the constitution of the state of Idaho
in the exercise of powers derived directly and exclusively from the constitution, the state militia
or the state board of correction.

(3) "Agency action" means
(a) the whole or part of a rule or order;
(b) the failure to issue a rule or order; or
(c) an agency's performance of, or failure to perform, any duty placed on it by law.

(4) "Agency head" means an individual or body of individuals in whom the ultimate legal
authority of the agency is vested by any provision of law.

(5) "Bulletin" means the Idaho administrative bulletin established in this chapter.

(6) "Contested case" means a proceeding which results in the issuance of an order.

(7) "Coordinator" means the administrative rules coordinator prescribed in section 67-5202,
Idaho Code.

(8) "Document" means any executive order, notice, rule or statement of policy of an agency.

(9) "Final rule" means a rule that has been adopted by an agency under the regular rulemaking
process and is in effect.

(10) "License" means the whole or part of any agency permit, certificate, approval, registration,
charter, or similar form of authorization required by law, but does not include a license required
solely for revenue purposes.

(11) "Official text" means the text of a document issued, prescribed, or promulgated by an
agency in accordance with this chapter, and is the only legally enforceable text of such
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document. Judicial notice shall be taken of all documents issued, prescribed, or promulgated in
accordance with this chapter.

(12) "Order" means an agency action of particular applicability that determines the legal rights,
duties, privileges, immunities, or other legal interests of one(1) or more specific persons.

(13) "Party" means each person or agency named or admitted as a party, or properly seeking and
entitled as of right to be admitted as a party.

(14) "Pending rule" means a rule that has been adopted by an agency under the regular
rulemaking process and remains subject to legislative review.

(15) "Person" means any individual, partnership, corporation, association, governmental
subdivision or agency, or public or private organization or entity of any character.

(16) "Proposed rule" means a rule published in the bulletin as provided in section 67-5221, Idaho
Code.

(17) "Provision of law" means the whole or a part of the state or federal constitution, or of any
state or federal

(a) statute; or

(b) rule or decision of court.

(18) "Publish" means to bring before the public by publication in the bulletin or administrative
code, or as otherwise specifically provided by law.

(19) "Rule" means the whole or a part of an agency statement of general applicability that has
been promulgated in compliance with the provisions of this chapter and that implements,
interprets, or prescribes

(a) law or policy; or

(b) the procedure or practice requirements of an agency. The term includes the
amendment, repeal, or suspension of an existing rule, but does not include

(i) statements concerning only the internal management or internal personnel
policies of an agency and not affecting private rights of the public or
procedures available to the public; or

(ii) declaratory rulings issued pursuant to section 67-5232, Idaho Code; or
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(iii) intra-agency memoranda; or

(iv) any written statements given by an agency which pertain to an interpretation
of a rule or to the documentation of compliance with a rule.

(20) "Rulemaking" means the process for formulation, adoption, amendment or repeal of a rule.

(21) "Standard" means a manual, guideline, criterion, specification, requirement, measurement or
other authoritative principle providing a model or pattern in comparison with which the
correctness or appropriateness of specified actions, practices or procedures may be determined.

(22) "Submitted for review" means that a rule has been provided to the legislature for review at a
regular or special legislative session as provided in section 67-5291, Idaho Code.

(23) "Temporary rule" means a rule authorized by the governor to become effective before it has
been submitted to the legislature for review and which expires by its own terms or by operation
of law no later than the conclusion of the next succeeding regular legislative session unless
extended or replaced by a final rule as provided in section 67-5226, Idaho Code.

67-5202. OFFICE OF ADMINISTRATIVE RULES COORDINATOR.
There is hereby established the office of administrative rules coordinator in the department of
administration. The coordinator shall be a non-classified employee and shall be appointed by and
serve at the pleasure of the director of the department of administration. All other employees of
the office of administrative rules employed on July 1, 1996, shall be classified employees, but
upon their termination their positions and any positions vacant upon July 1, 1996 shall be non-
classified positions and any persons employed to fill positions in the office of administrative
rules thereafter shall be exempt from the provisions of chapter 53, title 67, Idaho Code. The
coordinator shall receive all notices and rules required in this chapter to be published in the
bulletin or the administrative code.

The coordinator shall prescribe a uniform style, form, and numbering system which shall apply
to all rules adopted by all agencies. The coordinator shall review all submitted rules for style,
form, and numbering, and may return a rule that is not in proper style, form, or number.

67-5203. PUBLICATION OF ADMINISTRATIVE BULLETIN.

(1) All documents required or authorized in this chapter or by other provision of law to be
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published shall initially be published in the bulletin. The bulletin shall be published by the
administrative rules coordinator not less frequently than the first Wednesday of each calendar
month, but not more frequently than every other week.

(2) The bulletin shall contain all previously unpublished documents filed with the coordinator in
compliance with a publication schedule established by the coordinator.

(3) Each issue of the bulletin shall contain a table of contents. A cumulative index shall be
published at least every three(3) months.

(4) The following documents, if not required to be otherwise published, shall be published in the
bulletin:

(a) all executive orders of the governor;

(b) agency notices of intent to promulgate rules, notices of proposed rules, and the text of
all proposed and pending rules, together with any explanatory material supplied by the
agency;

(b) all agency documents required by law to be published in the bulletin; and

(d) any legislative documents affecting a final agency rule.

(5) The text of all documents published in the bulletin shall be the official text of that document
until the document has been published in the administrative code. Judicial notice shall be taken
of all documents published in the bulletin.

(6) The coordinator shall provide a process for access to the contents of the bulletin and to the
administrative code by electronic means.

67-5204. PUBLICATION OF ADMINISTRATIVE CODE.

(1) The administrative rules coordinator shall annually publish a publication to be known as the
"Idaho Administrative Code."

(2) The administrative code shall be a codification of:

(a) all executive orders of the governor that have been published in the bulletin and have
not been rescinded;
(b) the text of all final rules;

(c) any legislative documents affecting a final agency rule; and
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(d) all documents required by law to be published in the administrative code.

(3) The text of all documents published in the administrative code shall be the official text of that
document. Judicial notice shall be taken of all documents published in the administrative code.

67-5205. FORMAT -- COSTS -- DISTRIBUTION -- FUNDS.

(1) The administrative code and the permanent supplements thereto shall be published in such a
manner that every agency has an opportunity to procure at reasonable cost from the coordinator,
individual printed pamphlet copies of the rules and statements of policy of such agency
published by authority of this chapter. No administrative rule or statement of policy published in
the administrative code or the permanent supplements shall be reset or otherwise reprinted at
public expense upon a format distinct from that of the administrative code without a certification
by the coordinator that such special format is necessary for the effective performance by the
agency of its functions.

(2) The prices to be charged for individual copies of and subscriptions to the administrative code,
the permanent supplements thereto and the bulletin, for reprints and bound volumes thereof and
for pamphlet rules and statements of policy, which prices may be fixed without reference to the
restrictions placed upon and fixed for the sale of other publications of the state, and the number
of copies which shall be distributed free for official use, in addition to those free copies required
to be as provided in this section, shall be set by rules promulgated by the coordinator. The
coordinator may set prices without reference to the restrictions placed upon the sale of other
publications of the state. Free copies shall be distributed by the coordinator, as follows:

(a) One(1) to each county clerk for the use of the county law library.

(b) One(1) each to the senate and the house of representatives.

(c) One(1) to the attorney general.

(d) One(1) to the legislative services office.

(e) One(1) each to the state universities and colleges, and one(1) to each community
college.

(f) One(1) to the state law library.

(g) One(1) to the state library.
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(h) One(1) each to the following state depository libraries: Boise Public Library, East
Bonner County Library, Idaho Falls Public Library, Lewiston City Library, Pocatello
Library, Albertson College Library, Ricks College Library and Twin Falls Public Library.

In addition to those free copies required to be distributed by this section, the coordinator shall
provide to the legislature free copies of all rules subject to review by the legislature pursuant to
section 67-5291, Idaho Code, and may distribute other free copies for official use.

(3) Without limiting the generality of the provisions of subsection(2) of this section, the rules of
the coordinator may provide for volume discounts to be available to established law book
publishers who agree to incorporate fully administrative rules, the permanent supplements
thereto and the bulletin into their general scheme of promotion and distribution, and may provide
for the free reciprocal exchange of publications between this state and other states and foreign
jurisdictions. The provisions of this section include the authority to exchange, display, access and
publish texts through electronic media.

(4) There is hereby created in the state treasury the administrative code fund. All moneys
received from the production of rules, the sale of the administrative code, the permanent
supplements thereto, or the bulletin, and for providing electronic access, shall be deposited in the
fund. All agencies which have any material published in the bulletin, administrative code or
supplements thereto, or newspapers, are hereby authorized and directed to pay out of their
appropriations to the coordinator their respective shares of the costs of publication and
distribution of such material. All moneys placed in the fund may be appropriated to the
coordinator for the administration of the provisions of this chapter, and for the publication and
distribution of the bulletin, administrative code or supplements thereto, as authorized in this
chapter.

The coordinator shall charge an annual fee to each participating agency for each page published
in the administrative code not to exceed fifty-six dollars($56.00) per page. In addition, the
coordinator shall charge a fee to each participating agency for each page published in the bulletin
not to exceed sixty-one dollars($61.00) per page. A fee per page may be charged even though
less than a full page of publication is required, and each participating agency shall promptly pay
into the administrative code fund such charge.

67-5206. PROMULGATION OF RULES IMPLEMENTING ADMINISTRATIVE
PROCEDURE ACT.
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(1) In accordance with the rulemaking requirements of this chapter, the administrative rules
coordinator shall promulgate rules implementing the provisions of sections 67-5203, 67-5204
and 67-5205, Idaho Code. The rules shall:

(a) establish a uniform numbering system applicable to rules adopted by all agencies;

(b) establish a uniform style and format applicable to rules adopted by all agencies;

(c) establish a publication schedule for the bulletin and the administrative code, including
deadlines for the submission of documents to be included within each publication;

(d) establish a uniform indexing system for agency orders; and

(e) include such other rules as the coordinator deems necessary to implement the
provisions of sections 67-5203, 67-5204 and 67-5205, Idaho Code, and this section.

(2) In accordance with the rulemaking requirements of this chapter, the attorney general shall
promulgate rules of procedure appropriate for use by as many agencies as possible. The rules
shall deal with all general functions and duties performed in common by several agencies.

(3) In accordance with the rulemaking requirements of this chapter, the attorney general shall
promulgate rules implementing the provisions of sections 67-5220 through 67-5232, Idaho Code.
The rules shall specify:

(a) the form and content for petitions requesting an opportunity for an oral presentation in
a substantive rulemaking;

(b) procedures for the creation of a record of comments received at any oral presentation;

(c) the standards by which exemptions from regular rulemaking requirements will be
authorized to correct typographical errors, transcription errors, or clerical errors;

(d) the form and content for a petition for the adoption of rules and the procedure for its
submission, consideration and disposition;

(e) procedures to facilitate negotiated rulemaking;

(f) the form and content of a petition for a declaratory ruling on the applicability of
statutes or regulations; and

(g) such other provisions as may be necessary or useful.
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(4) In accordance with the rule making [rulemaking] requirements of this chapter, the attorney
general shall promulgate rules implementing the provisions of sections 67-5240 through 67-
5255, Idaho Code. The rules shall specify:

(a) form and content to be employed in giving notice of a contested case;

(b) procedures and standards required for intervention in a contested case;

(c) procedures for pre-hearing conferences;

(d) format for pleadings, briefs, and motions;

(e) the method by which service shall be made;

(f) procedures for the issuance of subpoenas, discovery orders, and
 protective orders if authorized by other provisions of law;

(g) qualifications for persons seeking to act as a hearing officer;

(h) qualifications for persons seeking to act as a representative for parties to contested
cases;

(i) procedures to facilitate informal settlement of matters;

(j) procedures for placing ex parte contacts on the record; and

(k) such other provisions as may be necessary or useful.

(5)
(a) After July 1, 1993, the rules promulgated by the attorney general under this section
shall apply to all agencies that do not affirmatively promulgate alternative procedures
after the promulgation of the rules by the attorney general. The rules promulgated by the
attorney general shall supersede the procedural rules of any agency in effect on June 30,
1993, unless that agency promulgates its own procedures as provided in paragraph (b) of
this subsection.
(b) After July 1, 1993, an agency that promulgates its own procedures shall include in the
rule adopting its own procedures a finding that states the reasons why the relevant portion
of the attorney general's rules were inapplicable to the agency under the circumstances.
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67-5207. SHORT TITLE. This chapter may be cited as the "Idaho Administrative Procedure
Act."

67-5220. NOTICE OF INTENT TO PROMULGATE RULES.

(1) An agency may publish in the bulletin a notice of intent to promulgate a rule. The notice shall
contain a brief, non-technical statement of the subject matter to be addressed in the proposed
rulemaking, and shall include the purpose of the rule, the statutory authority for the rulemaking,
citation to a specific federal statute or regulation if that is the basis of authority or requirement
for the rulemaking, and the principal issues involved. The notice shall identify an individual to
whom comments on the proposal may be sent.

(2) The notice of intent to promulgate a rule is intended to facilitate negotiated rulemaking, a
process in which all interested parties and the agency seek consensus on the content of a rule.
Agencies are encouraged to proceed through such informal rulemaking whenever it is feasible to
do so.

67-5221. PUBLIC NOTICE OF PROPOSED RULEMAKING.

(1) Prior to the adoption, amendment, or repeal of a rule, the agency shall publish notice of
proposed rulemaking in the bulletin. The notice of proposed rulemaking shall include:

(a) the specific statutory authority for the rulemaking including a citation to a specific
federal statute or regulation if that is the basis of authority or requirement for the
rulemaking;

(b) a statement in non-technical language of the substance of the proposed rule, including
a specific description of any fee or charge imposed or increased;

(c) the text of the proposed rule prepared in legislative format;

(d) the location, date, and time of any public hearings the agency intends to hold on the
proposed rule;

(e) the manner in which persons may make written comments on the proposed rule,
including the name and address of a person in the agency to whom comments on the
proposal may be sent;
(f) the manner in which persons may request an opportunity for an oral presentation as
provided in section 67-5222, Idaho Code; and

(g) the deadline for public comments on the proposed rule.
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(2)
(a) Coinciding with each issue of the bulletin, the coordinator shall cause the publication
of an abbreviated notice with a brief description of the subject matter, showing any
agency's intent to propose a new or changed rule that is a new addition to that issue of the
bulletin.

The form of the notice shall be substantially as follows: typefaces used shall measure
greater than seven(7) points, and space width shall not be less than two(2) newspaper
columns.

The content of the notice shall be substantially as follows: A prominent bold typeface
heading designed to alert readers to the rules and information contained in the notice. The
notice shall include the agency name and address, rule number, rule subject matter as
provided in paragraph(1)(b) of this section, and the comment deadline. A brief statement
in a prominent bold typeface that informs citizens where they can view the administrative
bulletin in hard copy or electronic form shall be included.

(b) The coordinator shall cause the notice required in paragraph(a) of this subsection to
be published in at least the accepting newspaper of largest paid circulation that is
published in each county in Idaho or, if no newspaper is published in the county, then in
an accepting newspaper of largest paid circulation published in Idaho and circulated in
the county. The newspaper of largest circulation shall be established by the sworn
statement of average annual paid weekday issue circulation that has been filed by a
newspaper with the United States post office for the calendar year immediately preceding
the calendar year during which the advertisement in this section is required to be
published. The coordinator is authorized to negotiate a rate or rates with any or all
newspapers publishing these notices which will provide adequate exposure to the notices
by the least expensive means. For the purposes of this section, the provisions of section
60-105, Idaho Code, shall not apply.

67-5222. PUBLIC PARTICIPATION.

(1) Prior to the adoption, amendment, or repeal of a rule, the agency shall afford all interested
persons reasonable opportunity to submit data, views and arguments, orally or in writing. The
agency shall receive comments for not less than twenty-one(21) days after the date of publication
of the notice of proposed rulemaking in the bulletin.

(2) When promulgating substantive rules, the agency shall provide an opportunity for oral
presentation if requested by twenty-five(25) persons, a political subdivision, or an agency. The
request must be made in writing and be within fourteen(14) days of the date of publication of the
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notice of proposed rulemaking in the bulletin, or within fourteen(14) days prior to the end of the
comment period, whichever is later. An opportunity for oral presentation need not be provided
when the agency has no discretion as to the substantive content of a proposed rule because the
proposed rule is intended solely to comply:

(a) with a controlling judicial decision or court order; or

(b) with the provisions of a statute or federal rule that has been amended since the
adoption of the agency rule.

67-5223. INTERIM LEGISLATIVE REVIEW -- STATEMENT OF ECONOMIC
IMPACT.

(1) At the same time that notice of proposed rulemaking is filed with the coordinator, the agency
shall provide the same notice, accompanied by the full text of the rule under consideration in
legislative format, as well as a statement of the substance of the intended action, to the director
of legislative services. If the proposed rulemaking is based upon a requirement of federal law or
regulation, a copy of that specific federal law or regulation shall accompany the submission to
the director of legislative services. The director of legislative services shall analyze and refer the
material under consideration to the germane joint subcommittee created in section 67-454, Idaho
Code.

(2) An agency shall prepare and deliver to the germane joint subcommittee a statement of
economic impact with respect to a proposed rule if the germane joint subcommittee files a
written request with the agency for such a statement. The statement shall contain an evaluation of
the costs and benefits of the rule, including any health, safety, or welfare costs and benefits. The
adequacy of the contents of the statement of economic impact is not subject to judicial review.

67-5224. PENDING RULE -- FINAL RULE -- EFFECTIVE DATE.

(1) Prior to the adoption, amendment, or repeal of a rule, the agency shall consider fully all
written and oral submissions respecting the proposed rule.

(2) Subject to the provisions of subsection(3) of this section, the agency shall publish the text of
a pending rule in the bulletin. In addition, the agency shall publish a concise explanatory
statement containing

(a) reasons for adopting the rule;

(b) a statement of any change between the text of the proposed rule and the text of the
pending rule with an explanation of the reasons for any changes;
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(c) the date on which the pending rule will become final and effective, as provided in
subsection(5) of this section, and a statement that the pending rule may be rejected,
amended or modified by concurrent resolution of the legislature; and

(d) an identification of any portion of the pending rule imposing or increasing a fee or
charge and a statement that this portion of the rule shall not become final and effective
unless affirmatively approved by concurrent resolution of the legislature.

(3) With the permission of the coordinator, the agency need not publish in full the text of the
pending rule if no significant changes have been made from the text of the proposed rule as
published in the bulletin, but the notice of adoption of the pending rule must cite the volume of
the bulletin where the text is available and note all changes that have been made.

(4) An agency shall not publish a pending rule until at least seven (7) days after the close of all
public comment.

(5)
(a) Except as set forth in sections 67-5226 and 67-5228, Idaho Code, a pending rule shall
become final and effective upon the conclusion of the legislative session at which the rule
was submitted to the legislature for review, or as provided in the rule, but no pending rule
adopted by an
 agency shall become final and effective before the conclusion of the regular or special
legislative session at which the rule was submitted for review. A rule which is final and
effective may be applied retroactively, as provided in the rule.

(b) When the legislature approves, amends or modifies a pending rule pursuant to section
67-5291, Idaho Code, the rule shall become final and effective upon adoption of the
concurrent resolution or such other date specified in the concurrent resolution.

(c) Except as set forth in sections 67-5226 and 67-5228, Idaho Code, no pending rule or
portion thereof imposing a fee or charge of any kind shall become final and effective
until it has been approved, amended or modified by concurrent resolution.

(6) Each agency shall provide the administrative rules coordinator with a description of any
pending rule or portion thereof imposing a new fee or charge or increasing an existing fee or
charge, along with a citation of the specific statute authorizing the imposition or increase of the
fee or charge. The administrative rules coordinator shall provide the legislature with a
compilation of the descriptions provided by the agencies.
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(7) At the conclusion of the legislative session or as soon thereafter as is practicable, the
coordinator shall publish the date upon which the legislature adjourned sine die and rules became
effective and a list of final rules becoming effective on a different date, as provided in section
67-5224(5), Idaho Code, and temporary rules remaining in effect as provided in section 67-
5226(3), Idaho Code.

67-5225. RULEMAKING RECORD.

(1) Prior to the adoption, amendment, or repeal of a rule, the agency shall prepare a rulemaking
record. The record shall be maintained in the main offices of the agency.

(2) The rulemaking record shall be available for public inspection and copying. The rulemaking
record must contain:

(a) copies of all publications in the bulletin;

(b) all written petitions, submissions, and comments received by the agency and the
agency's response to those petitions, submissions, and comments;

(c) all written materials considered by the agency in connection with the formulation,
proposal, or adoption of the rule;

(d) a record of any oral presentations, any transcriptions of oral presentations, and any
memorandum prepared by a presiding officer summarizing the contents of the
presentations; and

(e) any other materials or documents prepared in conjunction with the rulemaking.

(3) Except as otherwise required by a provision of law, the rulemaking record need not constitute
the exclusive basis for agency action on that rule or for judicial review thereof.

(4) The record required in this section shall be maintained by the agency for a period of not less
than two(2) years after the effective date of the rule.

67-5226. TEMPORARY RULES.

(1) If the governor finds that
(a) protection of the public health, safety, or welfare; or

(b) compliance with deadlines in amendments to governing law or federal programs; or
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(c) conferring a benefit;

requires a rule to become effective before it has been submitted to the legislature for review the
agency may proceed with such notice as is practicable and adopt a temporary rule, except as
otherwise provided in section 67-5229(1)(d), Idaho Code. The agency may make the temporary
rule immediately effective. The agency shall incorporate the required finding and a concise
statement of its supporting reasons in each rule adopted in reliance upon the provisions of this
subsection.

(2) A rule adopted pursuant to subsection(1) of this section which imposes a fee or charge may
become effective under this section before it has been approved, amended or modified by
concurrent resolution only if the governor finds that the fee or charge is necessary to avoid
immediate danger which justifies the imposition of the fee or charge.

(3) In no case shall a rule adopted pursuant to this section remain in effect beyond the conclusion
of the next succeeding regular session of the legislature unless the rule is approved, amended or
modified by concurrent resolution, in which case the rule may remain in effect until the time
specified in the resolution or until the rule has been replaced by a final rule which has become
effective as provided in section 67-5224(5), Idaho Code.

(4) Temporary rules shall be published in the first available issue of the bulletin.

(5) Temporary rules are not subject to the requirements of section 67-5223, Idaho Code.

(6) Concurrently with the promulgation of a rule under this section, or as soon as reasonably
possible thereafter, an agency shall commence the promulgation of a proposed rule in accordance
with the rulemaking requirements of this chapter, unless the temporary rule adopted by the
agency will expire by its own terms or by operation of law before the proposed rule could
become final.

67-5227. VARIANCE BETWEEN PENDING RULE AND PROPOSED RULE.
An agency may adopt a pending rule that varies in content from that which was originally
proposed if the subject matter of the rule remains the same, the pending rule is a logical
outgrowth of the proposed rule, and the original notice was written so as to assure that members
of the public were reasonably notified of the subject of agency action and were reasonably able
from that notification to determine whether their interests could be affected by agency action on
that subject.

67-5228. EXEMPTION FROM REGULAR RULEMAKING PROCEDURES.
An agency may amend a pending rule to correct typographical errors, transcription errors,
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or clerical errors without compliance with regular rulemaking procedures when the amendments
are approved by the coordinator. Such amendments become incorporated in the pending rule
upon publication in the bulletin.

67-5229. INCORPORATION BY REFERENCE.

(1) If the incorporation of its text in the agency rules would be unduly cumbersome, expensive,
or otherwise inexpedient an agency may incorporate by reference in its rules and without
republication of the incorporated material in full, all or any part of

(a) A code, standard or rule adopted by an agency of the United States;

(b) A code, standard or rule adopted by any nationally recognized organization or
association;

(c) A code or standard adopted by Idaho statute or authorized by Idaho statute for
adoption by rule; or

(d) A final rule of a state agency; provided however, that a state agency shall not adopt a
temporary rule incorporating by reference a rule of that agency that is being or has been
repealed unless the rule providing for the incorporation has been reviewed and approved
by the legislature.

(2) The agency shall, as part of the rulemaking

(a) Note where copies of the incorporated material may be obtained or electronically
accessed; and

(b) If otherwise unavailable, provide one(1) copy of the incorporated material to the
Idaho supreme court law library.

(3) The incorporated material shall be identified with specificity and shall include the date when
the code, standard or rule was published, approved or became effective. If the agency
subsequently wishes to adopt amendments to previously incorporated material, it shall comply
with the rulemaking procedures of this chapter.

(4) Unless prohibited by other provisions of law, the incorporated material is subject to
legislative review in accordance with the provisions of section 67-5291, Idaho Code, and shall
have the same force and effect as a rule.

67-5230. PETITION FOR ADOPTION OF RULES.
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(1) Any person may petition an agency requesting the adoption, amendment, or repeal of a rule.
The agency shall either:

(a) deny the petition in writing, stating its reasons for the denial, or

(b) initiate rulemaking proceedings in accordance with this chapter.

The agency shall deny the petition or initiate rulemaking proceedings in accordance with this
chapter within twenty-eight(28) days after submission of the petition, unless the agency's rules
are adopted by a multimember agency board or commission whose members are not full-time
officers or employees of the state, in which case the agency shall take action on the petition no
later than the first regularly scheduled meeting of that board or commission that takes place
seven(7) or more days after submission of the petition.

(2)An agency decision denying a petition is a final agency action.

67-5231. INVALIDITY OF RULES NOT ADOPTED IN COMPLIANCE WITH THIS
CHAPTER-- TIME LIMITATION.

(1) Rules may be promulgated by an agency only when specifically authorized by statute. A
temporary or final rule adopted and becoming effective after July 1, 1993, is voidable unless
adopted in substantial compliance with the requirements of this chapter.

(2) A proceeding, either administrative or judicial, to contest any rule on the ground of
noncompliance with the procedural requirements of this chapter must be commenced within
two(2) years from the effective date of the rule.

67-5232. DECLARATORY RULINGS BY AGENCIES.

(1) Any person may petition an agency for a declaratory ruling as to the applicability of any
statutory provision or of any rule administered by the agency.

(2) A petition for a declaratory ruling does not preclude an agency from initiating a contested
case in the matter.

(3) A declaratory ruling issued by an agency under this section is a final agency action.

67-5240. CONTESTED CASES.
A proceeding by an agency, other than the public utilities commission or the industrial
commission, that may result in the issuance of an order is a contested case and is governed by the
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provisions of this chapter, except as provided by other provisions of law.

67-5241. INFORMAL DISPOSITION.

(1) Unless prohibited by other provisions of law

(a) an agency or a presiding officer may decline to initiate a contested case;

(b) any part of the evidence in a contested case may be received in written form if doing
so will expedite the case without substantially prejudicing the interests of any party;

(c) informal disposition may be made of any contested case by negotiation, stipulation,
agreed settlement, or consent order. Informal settlement of matters is to be encouraged;

(d) the parties may stipulate as to the facts, reserving the right to appeal to a court of
competent jurisdiction on issues of law.

(2) An agency or a presiding officer may request such additional information as required to
decide whether to initiate or to decide a contested case as provided in subsection(1) of this
section.

(3) If an agency or a presiding officer declines to initiate or decide a contested case under the
provisions of this section, the agency or the officer shall furnish a brief statement of the reasons
for the decision to all persons involved. This subsection does not apply to investigations or
inquiries directed to or performed by law enforcement agencies defined in section
9-337(6), Idaho Code.

(4) The agency may not abdicate its responsibility for any informal disposition of a contested
case. Disposition of a contested case as provided in this section is a final agency action.

67-5242. PROCEDURE AT HEARING.

(1) In a contested case, all parties shall receive notice that shall include:

(a) a statement of the time, place, and nature of the hearing;

(b) a statement of the legal authority under which the hearing is to be held; and

(c) a short and plain statement of the matters asserted or the issues involved.
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(2) The agency head, one(1) or more members of the agency head, or one (1) or more hearing
officers may, in the discretion of the agency head, be the presiding officer at the hearing.

(3) At the hearing, the presiding officer:

(a) Shall regulate the course of the proceedings to assure that there is a full disclosure of
all relevant facts and issues, including such cross-examination as may be necessary.

(b) Shall afford all parties the opportunity to respond and present evidence and argument
on all issues involved, except as restricted by a limited grant of intervention or by a pre-
hearing order.

(c) May give nonparties an opportunity to present oral or written statements. If the
presiding officer proposes to consider a statement by a nonparty, the presiding officer
shall give all parties an opportunity to challenge or rebut it and, on motion of any party,
the presiding officer shall require the statement to be given under oath or affirmation.

(d) Shall cause the hearing to be recorded at the agency's expense. Any party, at that
party's expense, may have a transcript prepared or may cause additional recordings to be
made during the hearing if the making of the additional recording does not cause
distraction or
 disruption.

(e) May conduct all or part of the hearing by telephone, television, or other electronic
means, if each participant in the hearing has an opportunity to participate in the entire
proceeding while it is taking place.

(4) If a party fails to attend any stage of a contested case, the presiding officer may serve upon all
parties notice of a proposed default order. The notice shall include a statement of the grounds for
the proposed order. Within seven(7) days after service of the proposed order, the party against
whom it was issued may file a written petition requesting the proposed order to be vacated. The
petition shall state the grounds relied upon. The presiding officer shall either issue or vacate the
default order promptly after the expiration of the time within which the party may file a petition.
If the presiding officer issues a default order, the officer shall conduct any further proceedings
necessary to complete the adjudication without the participation of the party in default and shall
determine all issues in the adjudication, including those affecting the defaulting party.

67-5243. ORDERS NOT ISSUED BY AGENCY HEAD.

(1) If the presiding officer is not the agency head, the presiding officer shall issue either:
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(a) a recommended order, which becomes a final order only after review by the agency
head in accordance with section 67-5244, Idaho Code; or

(b) a preliminary order, which becomes a final order unless reviewed in accordance with
section 67-5245, Idaho Code.

(2) The order shall state whether it is a preliminary order or a recommended order.

(3) Unless otherwise provided by statute or rule, any party may file a motion for reconsideration
of a recommended order or a preliminary order within fourteen(14) days of the issuance of that
order. The presiding officer shall render a written order disposing of the petition. The
petition is deemed denied if the presiding officer does not dispose of it within twenty-one(21)
days after the filing of the petition.

67-5244. REVIEW OF RECOMMENDED ORDERS.

(1) A recommended order shall include a statement of the schedule for review of that order by
the agency head or his designee. The agency head shall allow all parties to file exceptions to the
recommended order, to present briefs on the issues, and may allow all parties to participate in
oral argument.

(2) Unless otherwise required, the agency head shall either:

(a) issue a final order in writing within fifty-six(56) days of the receipt of the final briefs
or oral argument, whichever is later, unless the period is waived or extended with the
written consent of all parties or for good cause shown;

(b) remand the matter for additional hearings; or

(c) hold additional hearings.

(3) The agency head on review of the recommended decision shall exercise all the decision-
making power that he would have had if the agency head had presided over the hearing.

67-5245. REVIEW OF PRELIMINARY ORDERS.

(1) A preliminary order shall include:
(a) a statement that the order will become a final order without further notice; and

(b) the actions necessary to obtain administrative review of the preliminary order.
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(2) The agency head, upon his own motion may, or, upon motion by any party shall, review a
preliminary order, except to the extent that:

(a) another statute precludes or limits agency review of the preliminary order; or

(b) the agency head has delegated his authority to review preliminary orders to one(1) or
more persons.

(3) A petition for review of a preliminary order must be filed with the agency head, or with any
person designated for this purpose by rule of the agency, within fourteen(14) days after the
issuance of the preliminary order unless a different time is required by other provision of law. If
the agency head on his own motion decides to review a preliminary order, the agency head shall
give written notice within fourteen(14) days after the issuance of the preliminary order unless a
different time is required by other provisions of law. The fourteen(14) day period for filing of
notice is tolled by the filing of a petition for reconsideration under section 67-5243(3), Idaho
Code.

(4) The basis for review must be stated on the petition. If the agency head on his own motion
gives notice of his intent to review a preliminary order, the agency head shall identify the issues
he intends to review.

(5) The agency head shall allow all parties to file exceptions to the preliminary order, to present
briefs on the issues, and may allow all parties to participate in oral argument.

(6) The agency head shall:

(a) issue a final order in writing, within fifty-six(56) days of the receipt of the final briefs
or oral argument, whichever is later, unless the period is waived or extended with the
written consent of all parties, or for good cause shown;

(b) remand the matter for additional hearings; or

(c) hold additional hearings.

(7) The head of the agency or his designee for the review of preliminary orders shall exercise all
of the decision-making power that he would have had if the agency head had presided over the
hearing.

67-5246. FINAL ORDERS -- EFFECTIVENESS OF FINAL ORDERS.

(1) If the presiding officer is the agency head, the presiding officer shall issue a
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final order.

(2) If the presiding officer issued a recommended order, the agency head shall issue a final order
following review of that recommended order.

(3) If the presiding officer issued a preliminary order, that order becomes a final order unless it is
reviewed as required in section 67-5245, Idaho Code. If the preliminary order is reviewed, the
agency head shall issue a final order.

(4) Unless otherwise provided by statute or rule, any party may file a motion for reconsideration
of any final order issued by the agency head within fourteen(14) days of the issuance of that
order. The agency head shall issue a written order disposing of the petition. The petition is
deemed denied if the agency head does not dispose of it within twenty-one (21) days after the
filing of the petition.

(5) Unless a different date is stated in a final order, the order is effective fourteen(14) days after
its issuance if a party has not filed a petition for reconsideration. If a party has filed a petition for
reconsideration with the agency head, the final order becomes effective when:

(a) the petition for reconsideration is disposed of; or

(b) the petition is deemed denied because the agency head did not dispose of the petition
within twenty-one(21) days.

(6) A party may not be required to comply with a final order unless the party has been served
with or has actual knowledge of the order. If the order is mailed to the last known address of a
party, the service is deemed to be sufficient.

(7) A nonparty shall not be required to comply with a final order unless the agency has made the
order available for public inspection or the nonparty has actual knowledge of the order.

(8) The provisions of this section do not preclude an agency from taking immediate action to
protect the public interest in accordance with the provisions of section 67-5247, Idaho Code.

67-5247. EMERGENCY PROCEEDINGS.

(1) An agency may act through an emergency proceeding in a situation involving an immediate
danger to the public health, safety, or welfare requiring immediate agency action. The
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agency shall take only such actions as are necessary to prevent or avoid the immediate danger
that justifies the use of emergency contested cases.

(2) The agency shall issue an order, including a brief, reasoned statement to justify both the
decision that an immediate danger exists and the decision to take the specific action. When
appropriate, the order shall include findings of fact and conclusions of law.

(3) The agency shall give such notice as is reasonable to persons who are required to comply
with the order. The order is effective when issued.

(4) After issuing an order pursuant to this section, the agency shall proceed as quickly as feasible
to complete any proceedings that would be required if the matter did not involve an immediate
danger.

(5) Unless otherwise required by a provision of law, the agency record need not constitute the
exclusive basis for agency action in emergency contested cases or for judicial review thereof.

67-5248. CONTENTS OF ORDERS.

(1) An order must be in writing and shall include:

(a) a reasoned statement in support of the decision. Findings of fact, if set forth in
statutory language, shall be accompanied by a concise and explicit statement of the
underlying facts of record supporting the findings.

(b) a statement of the available procedures and applicable time limits for seeking
reconsideration or other administrative relief.

(3) Findings of fact must be based exclusively on the evidence in the record of the contested case
and on matters officially noticed in that proceeding.

(4) All parties to the contested case shall be provided with a copy of the order.
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67-5249. AGENCY RECORD.

(1) An agency shall maintain an official record of each contested case under this chapter for a
period of not less than six (6) months after the expiration of the last date for judicial review,
unless otherwise provided by law.

(2) The record shall include:

(a) all notices of proceedings, pleadings, motions, briefs, petitions, and intermediate
rulings;

(b) evidence received or considered;

(c) a statement of matters officially noticed;

(d) offers of proof and objections and rulings thereon;

(e) the record prepared by the presiding officer under the provisions of section 67-5242,
Idaho Code, together with any transcript of all or part of that record;

(f) staff memoranda or data submitted to the presiding officer or the agency head in
connection with the consideration of the proceeding; and

(g) any recommended order, preliminary order, final order, or order on reconsideration.

(3) Except to the extent that this chapter or another statute provides otherwise, the agency record
constitutes the exclusive basis for agency action in contested cases under this chapter or for
judicial review thereof.

67-5250. INDEXING OF PRECEDENTIAL AGENCY ORDERS -- INDEXING OF
AGENCYGUIDANCE DOCUMENTS.

(1) Unless otherwise prohibited by any provision of law, each agency shall index all written final
orders that the agency intends to rely upon as precedent. The index and the orders shall be
available for public inspection and copying at cost in the main office and each regional or district
office of the agency. The orders shall be indexed by name and subject. A written final order may
not be relied on as precedent by an agency to the detriment of any person until it has been made
available for public inspection and indexed in the manner described in this subsection.

(2) Unless otherwise prohibited by any provision of law, each agency shall index by subject all
agency guidance documents. The index and the guidance documents shall be available for public
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inspection and copying at cost in the main office and each regional or district office of the
agency. As used in this section, "agency guidance" means all written documents, other than
rules, orders, and pre-decisional material, that are intended to guide agency actions affecting the
rights or interests of persons outside the agency. "Agency guidance" shall include memoranda,
manuals, policy statements, interpretations of law or rules, and other material that are of
general applicability, whether prepared by the agency alone or jointly with other persons. The
indexing of a guidance document does not give that document the force and effect of law or
other precedential authority.

67-5251. EVIDENCE -- OFFICIAL NOTICE.

(1) The presiding officer may exclude evidence that is irrelevant, unduly repetitious, or
excludable on constitutional or statutory grounds, or on the basis of any evidentiary privilege
provided by statute or recognized in the courts of this state. All other evidence may be admitted
if it is of a type commonly relied upon by prudent persons in the conduct of their affairs.

(2) Any part of the evidence may be received in written form if doing so will expedite the
hearing without substantially prejudicing the interests of any party.

(3) Documentary evidence may be received in the form of copies or excerpts, if the original is
not readily available. Upon request, parties shall be given an opportunity to compare the copy
with the original if available.

(4) Official notice may be taken of:

(a) any facts that could be judicially noticed in the courts of this state; and

(b) generally recognized technical or scientific facts within the agency's specialized
knowledge.

Parties shall be notified of the specific facts or material noticed and the source thereof, including
any staff memoranda and data. Notice should be provided either before or during the hearing,
and must be provided before the issuance of any order that is based in whole or in part on facts or
material noticed. Parties must be afforded a timely and meaningful opportunity to contest and
rebut the facts or material so noticed. When the presiding officer proposes to notice staff
memoranda or reports, a responsible staff member shall be made available for cross-examination
if any party so requests.

(5)The agency's experience, technical competence,

(6) and specialized knowledge may be utilized in the evaluation of the evidence.
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67-5252. PRESIDING OFFICER -- DISQUALIFICATION.

(1) Except as provided in subsection(4) of this section, any party shall have the right to one (1)
disqualification without cause of any person serving or designated to serve as presiding officer,
and any party shall have a right to move to disqualify for bias, prejudice, interest, substantial
prior involvement in the matter other than as a presiding officer, status as an employee of the
agency hearing the contested case, lack of professional knowledge in the subject matter of the
contested case, or any other cause provided in this chapter or any cause for which a judge is or
may be disqualified.

(2) Any party may petition for the disqualification of a person serving or designated to serve as
presiding officer:

(a) within fourteen(14) days after receipt of notice indicating that the person will preside
at the contested case; or

(b) promptly upon discovering facts establishing grounds for disqualification, whichever
is later.

Any party may assert a blanket disqualification for cause of all employees of the agency hearing
the contested case, other than the agency head, without awaiting designation of a presiding
officer.

(3) A person whose disqualification for cause is requested shall determine in writing whether to
grant the petition, stating facts and reasons for the determination.

(4) Where disqualification of the agency head or a member of the agency head would result in an
inability to decide a contested case, the actions of the agency head shall be treated as a conflict of
interest under the provisions of section 59-704, Idaho Code.

(5) Where a decision is required to be rendered within fourteen(14) weeks of the date of a
request for a hearing by state or federal statutes or rules and regulations, no party shall have the
right to a disqualification without cause.

67-5253. EX PARTE COMMUNICATIONS.
Unless required for the disposition of ex parte matters specifically authorized by statute, a
presiding officer serving in a contested case shall not communicate, directly or indirectly,
regarding any substantive issue in the proceeding, with any party, except upon notice and
opportunity for all parties to participate in the communication.
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67-5254. AGENCY ACTION AGAINST LICENSEES.

(1) An agency shall not revoke, suspend, modify, annul, withdraw or amend a license, or refuse
to renew a license of a continuing nature when the licensee has made timely and sufficient
application for renewal, unless the agency first gives notice and an opportunity for an appropriate
contested case in accordance with the provisions of this chapter or other statute.

(2) When a licensee has made timely and sufficient application for the renewal of a license with
reference to any activity of a continuing nature, the existing license does not expire until the
application has been finally determined by the agency, and, in case the application is denied or
the terms of the new license limited, until the last day for seeking review of the agency order or a
later date fixed by a reviewing court.

(3) This section does not preclude an agency from:

(a) taking immediate action to protect the public interest in accordance with section 67-
5247, Idaho Code; or

(b) adopting rules, otherwise within the scope of its authority, pertaining to a class of
licensees, including rules affecting the existing licenses of a class of licensees.

67-5255. DECLARATORY RULINGS BY AGENCIES.

(1) Any person may petition an agency for a declaratory ruling as to the applicability of any
order issued by the agency.

(2) A petition for a declaratory ruling does not preclude an agency from initiating a contested
case in the matter.

(3) A declaratory ruling issued by an agency under this section is a final agency action.

67-5270. RIGHT OF REVIEW.

(1) Judicial review of agency action shall be governed by the provisions of this chapter unless
other provision of law is applicable to the particular matter.

(2) A person aggrieved by final agency action other than an order in a contested case is entitled
to judicial review under this chapter if the person complies with the requirements of sections 67-
5271 through 67-5279, Idaho Code.
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(3) A party aggrieved by a final order in a contested case decided by an agency other than the
industrial commission or the public utilities commission is entitled to judicial review under this
chapter if the person complies with the requirements of sections 67-5271 through 67-5279, Idaho
Code.

67-5271. EXHAUSTION OF ADMINISTRATIVE REMEDIES.

(1) A person is not entitled to judicial review of an agency action until that person has
exhausted all administrative remedies required in this chapter.

(2) A preliminary, procedural, or intermediate agency action or ruling is immediately reviewable
if review of the final agency action would not provide an adequate remedy.

67-5272. VENUE -- FORM OF ACTION.

(1) Except when required by other provision of law, proceedings for review or declaratory
judgment are instituted by filing a petition in the district court of the county in which:

(a) the hearing was held; or

(b) the final agency action was taken; or

(c) the aggrieved party resides or operates its principal place of business in Idaho; or

(d) the real property or personal property that was the subject of the agency decision is
located.

(2) When two(2) or more petitions for judicial review of the same agency action are filed in
different counties or are assigned to different district judges in the same county, upon motion
filed by any party to any of the proceedings for judicial review of the same agency action, the
separate consideration of the petitions in different counties or by different district judges shall be
stayed. The administrative judge in the judicial district in which the first petition was filed, after
appropriate consultation with the affected district judges and the affected administrative judges,
shall then order consolidation of the judicial review of the petitions before one(1) district judge
in one(1) county in which a petition for judicial review was properly filed, at which time the
stay shall be lifted.

67-5273. TIME FOR FILING PETITION FOR REVIEW.

(1) A petition for judicial review of a temporary or final rule may be filed at any time, except as
limited by section 67-5231, Idaho Code.
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(2) A petition for judicial review of a final order or a preliminary order that has become final
when it was not reviewed by the agency head or preliminary, procedural or intermediate agency
action under section 67-5271(2), Idaho Code, must be filed within twenty-eight(28) days of the
issuance of the final order, the date when the preliminary order became final, or the issuance of a
preliminary, procedural or intermediate agency order, or, if reconsideration is sought, within
twenty-eight(28) days after the decision thereon. A cross-petition for judicial review may be
filed within fourteen(14) days after a party is served with a copy of the notice of the petition for
judicial review.

(3) A petition for judicial review of a final agency action other than a rule or order must be filed
within twenty-eight(28) days of the agency action, except as provided by other provision of law.
The time for filing a petition for review shall be extended during the pendency of the petitioner's
timely attempts to exhaust administrative remedies, if the attempts are clearly not frivolous or
repetitious. A cross-petition for judicial review may be filed within fourteen(14) days after a
party is served with a copy of the notice of the petition for judicial review.

67-5274. STAY.
The filing of the petition for review does not itself stay the effectiveness or enforcement of the
agency action. The agency may grant, or the reviewing court may order, a stay upon appropriate
terms.

67-5275. AGENCY RECORD FOR JUDICIAL REVIEW.

(1) Within forty-two(42) days after the service of the petition, or within further time allowed by
the court, the agency shall transmit to the reviewing court the original or a certified copy of the
agency record. The agency record shall consist of:

(a) the record compiled under section 67-5225, Idaho Code, when the agency action was
a rule;

(b) the record compiled under section 67-5249, Idaho Code, when the agency action was
an order; or

(c) any agency documents expressing the agency action when the agency action was
neither an order nor a rule.

(2) By stipulation of all parties to the review proceedings, the record may be shortened. A party
unreasonably refusing to stipulate to limit the record may be taxed by the court for the additional
costs.
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(3) The court may require corrections to the record.

67-5276. ADDITIONAL EVIDENCE.

(1) If, before the date set for hearing, application is made to the court for leave to present
additional evidence and it is shown to the satisfaction of the court that the additional
evidence is material, relates to the validity of the agency action, and that:

(a) there were good reasons for failure to present it in the proceeding before the agency,
the court may remand the matter to the agency with directions that the agency receive
additional evidence and conduct additional fact finding.

(b) there were alleged irregularities in procedure before the agency, the court may take
proof on the matter.

(2) The agency may modify its action by reason of the additional evidence and shall file any
modifications, new findings, or decisions with the reviewing court.

67-5277. JUDICIAL REVIEW OF ISSUES OF FACT.
Judicial review shall be conducted by the court without a jury. Unless otherwise provided by
statute, judicial review of disputed issues of fact must be confined to the agency record for
judicial review as defined in this chapter, supplemented by additional evidence taken pursuant to
section 67-5276, Idaho Code.

67-5278. DECLARATORY JUDGMENT ON VALIDITY OR APPLICABILITY OF
RULES.

(1) The validity or applicability of a rule may be determined in an action for declaratory
judgment in the district court, if it is alleged that the rule, or its threatened application interferes
with or impairs, or threatens to interfere with or impair, the legal rights or privileges of the
petitioner.

(2) The agency shall be made a party to the action.

(3) A declaratory judgment may be rendered whether or not the petitioner has requested the
agency to pass upon the validity or applicability of the rule in question.

67-5279. SCOPE OF REVIEW -- TYPE OF RELIEF.

(1) The court shall not substitute its judgment for that of the agency as to the weight of the
evidence on questions of fact.
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(2) When the agency was not required by the provisions of this chapter or by other provisions of
law to base its action exclusively on a record, the court shall affirm the agency action unless the
court finds that the action was:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure; or

(d) arbitrary, capricious, or an abuse of discretion.

If the agency action is not affirmed, it shall be set aside, in whole or in part, and remanded for
further proceedings as necessary.

(3) When the agency was required by the provisions of this chapter or by other provisions of law
to issue an order, the court shall affirm the agency action unless the court finds that the agency's
findings, inferences, conclusions, or decisions are:

(a) in violation of constitutional or statutory provisions;

(b) in excess of the statutory authority of the agency;

(c) made upon unlawful procedure;

(d) not supported by substantial evidence on the record as a whole; or

(e) arbitrary, capricious, or an abuse of discretion.

If the agency action is not affirmed, it shall be set aside, in whole or in
part, and remanded for further proceedings as necessary.

(4) Notwithstanding the provisions of subsections(2) and(3) of this section, agency action shall
be affirmed unless substantial rights of the appellant have been prejudiced.

67-5291. LEGISLATIVE REVIEW OF RULES.
The standing committees of the legislature may review temporary, pending and final rules which
have been published in the bulletin or in the administrative code. If reviewed, the standing
committee which reviewed the rules shall report to the membership of the body its findings and
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recommendations concerning its review of the rules. If ordered by the presiding officer, the
report of the committee shall be printed in the journal. A concurrent resolution may be adopted
approving the rule, or rejecting, amending or modifying the rule where it is determined that the
rule violates the legislative intent of the statute under which the rule was made, or where it is
determined that any rule previously promulgated and reviewed by the legislature shall be
deemed to violate the legislative intent of the statute under which the rule was made. The
rejection, amendment or modification of a rule by the legislature via concurrent resolution shall
prevent the agency's intended action from remaining in effect beyond the date of the legislative
action. It shall be the responsibility of the secretary of state to immediately notify the
affected agency of the filing and effective date of any concurrent resolution enacted to approve,
amend, modify, or reject an agency rule and to transmit a copy of the concurrent resolution to
the director of the agency for promulgation. The agency shall be responsible for implementing
legislative intent as expressed in the concurrent resolution, including, as appropriate, the
reinstatement of the prior rule, if any, in the case of legislative rejection of a new rule, or the
incorporation of any legislative amendments to a new rule. If a rule has been amended or
modified by the legislature, the agency shall republish the rule in accordance with the provisions
of chapter 52, title 67, Idaho Code, reflecting the action taken by the legislature and the effective
date thereof. If a rule has been rejected by the legislature, the agency shall publish notice of such
rejection in the bulletin. Except as provided in section 67-5226, Idaho Code, with respect to
temporary rules, every rule promulgated within the authority conferred by law, and in
accordance with the provisions of chapter 52, title 67, Idaho Code, and made effective pursuant
to section 67-5224(5), Idaho Code, shall remain in full force and effect until the same is
rejected, amended or modified by concurrent resolution, or until it expires as provided in section
67-5292, Idaho Code, or by its own terms.

67-5292. EXPIRATION OF ADMINISTRATIVE RULES.

(1) Notwithstanding any other provision of this chapter to the contrary, every rule adopted and
becoming effective after June 30, 1990, shall automatically expire on July 1 of the following
year unless the rule is extended by statute. Extended rules shall then continue to expire annually
on July 1 of each succeeding year unless extended by statute in each such succeeding year.

(2) All rules adopted prior to June 30, 1990, shall expire on July 1, 1991, unless extended by
statute. Thereafter, any rules which are extended shall then continue to expire annually on July 1
of each succeeding year unless extended by statute in each succeeding year.

(3) Rules adopted and becoming effective pursuant to this chapter may be extended in whole or
in part. When any part of an existing rule is amended, then that entire rule shall be subject to the
provisions of this section.
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(4) This section is a critical and integral part of this chapter. If any portion of this section or the
application thereof to any person or circumstance is held invalid, the invalidity shall be deemed
to affect all rules adopted subsequent to the effective date of this act and such rules shall be
deemed null, void and of no further force and effect.
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39-107. Board - Composition - Officers - Compensation - Powers - Subpoena - Depositions -
Review - Rules.

1. The board of health and welfare shall consist of seven (7) members who shall be appointed
by the governor, with the advice and consent of the senate. The members may be removed by
the governor for cause. Each member of the board shall be a citizen of the United States, a
resident of the state of Idaho, and a qualified elector. Not more than four (4) members of the
board shall be from any one (1) political party. All members of the board shall be chosen
with due regard to their knowledge and interest in environmental protection and health.

2. The members of the board of environmental and community services, serving on the
effective date of this act shall continue in office as members of the board of health and
welfare, subject to the provisions of this act. Four (4) members of the board of environmental
and community services shall be designated by the governor to serve terms on the board of
health and welfare expiring on the first Tuesday following the first Monday of January, 1975.
The remaining three (3) members of the board of environmental and community services
shall serve terms on the board of health and welfare expiring on the first Tuesday following
the first Monday of January, 1977. Thereafter, all members of the board of health and welfare
shall serve four (4) year terms.

3. The board annually shall elect a chairman, a vice-chairman, and a secretary, and shall hold
such meetings as may be necessary for the orderly conduct of its business, and such meetings
shall be held from time to time on seventy-two (72) hours notice of the chairman or a
majority of the members. Five (5) members shall be necessary to constitute a quorum at any
regular or special meeting and the action of the majority of members present shall be the
action of the board. The members of the board shall be compensated as provided in section
59-509(h), Idaho Code.

4. The board, in furtherance of its duties under this act and under its rules, shall have the power
to administer oaths, certify to official acts, and to issue subpoenas for the attendance of
witnesses and the production of papers, books, accounts, documents and testimony. The
board may, if a witness refuses to attend or testify, or to produce any papers required by such
subpoenas, report to the district court in and for the county in which the proceeding is
pending, by petition, setting forth that due notice has been given of the time and place of
attendance of said witnesses, or the production of said papers, that the witness has been
properly summoned, and that the witness has failed and refused to attend or produce the
papers required by this subpoena before the board, or has refused to answer questions pro-
pounded to him in the course of said proceedings, and ask an order of said court compelling
the witness to attend and testify and produce said papers before the board. The court, upon
the petition of the board, shall enter an order directing the witness to appear before the court
at a time and place to be fixed by the court in such order, the time to be not more than ten
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(10) days from the date of the order, and then and there shall show cause why he has not
attended and testified or produced said papers before the board. A copy of said order shall be
served upon said witness. If it shall appear to the court that said subpoena was regularly
issued by the board and regularly served, the court shall thereupon order that said witness
appear before the board at the time and place fixed in said order, and testify or produce the
required papers. Upon failure to obey said order, said witness shall be dealt with for
contempt of court.

5. The director, his designee, or any party to the action may, in an investigation or hearing
before the board, cause the deposition or interrogatory of witnesses or parties residing within
or without the state, to be taken in the manner prescribed by law for like depositions and
interrogatories in civil actions in the district court of this state, and to that end may compel
the attendance of said witnesses and production of books, documents, papers and accounts.

6. Any person aggrieved by an action or inaction of the department of health and welfare shall
be afforded an opportunity for a fair hearing upon request therefor in writing pursuant to
chapter 52, title 67, Idaho Code, and the rules promulgated thereunder. In those cases where
the board has been granted the authority to hold such a hearing pursuant to a provision of the
Idaho Code, the hearing may be conducted by the board at a regular or special meeting, or
the board may designate hearing officers, who shall have the power and authority to conduct
hearings in the name of the board at any time and place. In any hearing, a member of the
board or hearing officer designated by it, shall have the power to administer oaths, examine
witnesses, and issue in the name of the board subpoenas requiring the testimony of witnesses
and the production of evidence relevant to any matter in the hearing.

7. Any person adversely affected by a final determination of the board, may secure judicial
review by filing a petition for review as prescribed under the provisions of chapter 52, title
67, Idaho Code. The petition for review shall be served upon the chairman of the board, the
director of the department, and upon the attorney general of the state of Idaho. Such service
shall be jurisdictional and the provisions of this section shall be the exclusive procedure for
appeal.

8. The board, by the affirmative vote of four (4) of its members, may adopt, amend or repeal the
rules, codes, and standards of the department, that are necessary and feasible in order to carry
out the purposes and provisions of this act and to enforce the laws of this state. The rules and
orders so adopted and established shall have the force and effect of law and may deal with
any matters deemed necessary and feasible for protecting the environment or the health of the
state.

9. All rule making proceedings and hearings of the board shall be governed by the provisions of
chapter 52, title 67, Idaho Code.
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10. All codes, rules and standards heretofore adopted by the department of public health, the
board of health, and the air pollution control commission and board of environmental and
community services, shall remain in full force and effect until superseded by rules and
standards duly adopted by the board or until the same is rejected, amended or modified by
the legislature in accordance with the provisions of chapter 52, title 67, Idaho Code.

11. All of the powers and duties, rule making and hearing functions transferred to the board of
environmental and community services in chapter 87, laws of 1973, are hereby transferred to
the board of health and welfare. [1972, ch. 347, § 7, p. 1017; am. 1974, ch. 23, § 51, p. 633;
am. 1978, ch. 45, § 2, p. 80; am. 1980, ch. 34, § 1, p. 57; am. 1980, ch. 247, § 32, p. 582; am.
1980, ch. 325, § 2, p. 820; am. 1981, ch. 122, § 1, p. 208; am. 1993, ch. 216, § 23, p. 587.1]
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39-105. Powers and duties of the director. - The director shall have the following powers and
duties:

1. All of the powers and duties of the department of public health, the department of health, the
board of health, and the air pollution control commission, are hereby transferred to the
director of the department of health and welfare, provided, however, that rulemaking and
hearing functions relating to environmental protection, public health and licensure and
certification standards shall be vested in the board of health and welfare. The director shall
have all such powers and duties as may have been or could have been exercised by his
predecessors in law, including the authority to adopt, promulgate, and enforce rules and
regulations in those circumstances when the authority to adopt, promulgate, and enforce such
rules and regulations is not vested in the board of health and welfare, and shall be the
successor in law to all contractual obligations entered into by his predecessor in law. All
rulemaking proceedings and hearings of the director shall be governed by the provisions of
chapter 52, title 67, Idaho Code.

2. The director shall, pursuant and subject to the provisions of the Idaho Code, and the
provisions of this act, formulate and recommend to the board, rules, regulations, codes and
standards, as may be necessary to deal with problems related to personal health, water
pollution, air pollution, visual pollution, noise abatement, solid waste disposal, and licensure
and certification requirements pertinent thereto, which shall, upon adoption by the board,
have the force of the law relating to any purpose which may be necessary and feasible for
enforcing the provisions of this act, including, but not limited to the prevention, control or
abatement of environmental pollution or degradation and the maintenance and protection of
personal health. Any such regulation or standard may be of general application throughout
the state or may be limited as to times, places, circumstances, or conditions in order to make
due allowance for variations therein.

3. The director, under the rules, regulations, codes or standards adopted by the board, shall have
the general supervision of the promotion and protection of the life, health, mental health and
environment of the people of this state. The powers and duties of the director shall include
but not be limited to the following:

a. The issuance of licenses and permits as prescribed by law and by the rules and
regulations of the board. For each air quality operating permit issued under title V of the
federal clean air act and its implementing regulations, the director shall, consistent with
the federal clean air act and its implementing regulations, expressly include a provision
stating that compliance with the conditions of the permit shall be deemed compliance
with the applicable requirements of the federal clean air act and the title V implementing
regulations. The director may develop and issue general permits covering numerous
similar sources, as authorized by 40 CFR 70.6(d) as may be amended, and as appropriate.
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b. The supervision and administration of laboratories and the supervision and administration
of standards of tests for environmental pollution, chemical analyses and communicable
diseases. The director may require that laboratories operated by any city, county,
institution, person, firm or corporation for health or environmental purposes conform to
standards set by the board.

c. The supervision and administration of a mental health program, which shall include
services for the evaluation, screening, custody and treatment of the mentally ill and those
persons suffering from a mental defect, or mental defects.

d. The enforcement of minimum standards of health, safety and sanitation for all public
swimming pools within the state.

e. The enforcement of standards, rules and regulations, relating to public water supplies and
to administer the drinking water loan account pursuant to chapter 76, title 39, Idaho
Code, including making loans to eligible public drinking water systems as defined in the
federal safe drinking water act as amended, and to comply with all requirements of the
act, 42 U.S.C. 300f, et seq. and regulations promulgated pursuant to the act. This
includes, but is not limited to, the adoption and implementation of an operator
certification program; the development of and implementation of a capacity development
strategy to ensure public drinking water systems have the technical, managerial and
financial capability to comply with the national primary drinking water regulations; and
the enhancement of protection of source waters for public drinking water systems.

f. The supervision and administration of the various schools, hospitals and institutions that
were the responsibility of the board of health at the time this act went into effect.

g. The supervision and administration of services dealing with the problems of alcoholism,
including but not limited to the care and rehabilitation of persons suffering from
alcoholism.

h. The establishment of liaison with other governmental departments, agencies and boards
in order to effectively assist other governmental entities with the planning for the control
of or abatement of environmental and health problems. All of the rules, regulation and
standards adopted by the board shall apply to state institutions.

i. The supervision and administration of an emergency medical service program, including
but not limited to assisting other governmental agencies and local governmental units, in
providing first aid emergency medical services and for transportation of the sick and
injured.
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j. The supervision and administration of a system to safeguard air quality and for limiting
and controlling the emission of air contaminants.

k. The supervision and administration of a system to safeguard the quality of the waters of
this state, including but not limited to the enforcement of standards relating to the
discharge of effluent into the waters of this state and the storage, handling and
transportation of solids, liquids, and gases which may cause or contribute to water
pollution.

l. The supervision and administration of administrative units whose responsibility shall be
to assist and encourage counties, cities, other governmental units, and industries in the
control of and/or abatement of environmental and health problems.

m. The administration of solid waste disposal site and design review in accordance with the
provisions of chapter 74, title 39, Idaho Code, and' chapter 4, title 39, Idaho Code, and in
particular as follows:

i. The issuance of a solid waste disposal site certificate in the manner provided in
chapter 74, title 39, Idaho Code.

ii. Provide review and approval regarding the design of solid waste disposal facilities
and ground water monitoring systems and approval of all applications for flexible
standards as provided in 40 CFR 258, in accordance with the provisions of
chapter 74, title 39, Idaho Code.

iii. Cooperating and coordinating with operational monitoring of solid waste disposal
sites by district health departments pursuant to authority established in chapters 4
and 74, title 39, Idaho Code.

iv. The authority granted to the director pursuant to provisions of this subsection shall be
effective upon enactment of chapter 74, title 39, Idaho Code, by the legislature.

v. The authority to develop and propose regulations as necessary to supplement details
of compliance with the solid waste facilities act and applicable federal
regulations, provided that such regulations shall not conflict with the provisions of
this act nor shall such regulations be more strict than the requirements established
in federal law or in the solid waste facilities act.

n. The enforcement of all laws, rules, regulation, codes and standards relating to
environmental protection and health.



Northern Ada County Carbon Monoxide Maintenance Plan and Redesignation Request

IDAHO ADMINISTRATIVE CODE Unofficial copy

Appendix F-3 39

o. The formulation and adoption of a comprehensive state nutrient management plan for
the surface waters of the state of Idaho in consultation with the appropriate state or
federal agencies, local units of government, and with the public involvement as
provided under the administrative procedure act, The director shall recommend by,
March 1, 1990, to the board for adoption, rules and regulations setting forth
procedures for development of the plan, including mechanisms to keep the public
informed and encourage public participation in plan development. The plan shall be
developed on a hydrologic basin unit basis with a lake system emphasis. The
panhandle hydrologic basin plan shall be completed no later than July 1, 1995. The
remaining basin plans shall be completed no later than January 1, 1995. Each plan
shall identify nutrient sources; the dynamics of nutrient removal, use, and dispersal;
and preventative or remedial actions where feasible and necessary to protect the
surface waters of the state. The director shall formulate and recommend to the board
for adoption rules and regulations as necessary to implement the plan. The plan shall
be used by the department and other appropriate agencies including soil conservation
districts, public health districts and local units of government in developing programs
for nutrient management. State and local units of government shall exercise their
police powers in compliance with the comprehensive state nutrient management plan
of this act. Local nutrient management programs adopted by any unit of government
prior to the completion of the state comprehensive nutrient management plan or a
hydrologic basin plan shall be consistent with the criteria for inclusion in the
comprehensive state nutrient management plan as enumerated in this subsection, as
evidenced by findings of fact by the local units of government and confirmed by the
division of environmental quality and the local health district board. The director
shall recommend by March 1, 1990, to the board for adoption, rules and regulations
for procedures to determine consistency.

p. The formulation of a water quality management plan for Priest lake in conjunction
with a planning team from the Priest lake area whose membership shall be appointed
by the board and consist of a fair representation of the various land managers, and
user and interest groups of the lake and its Idaho watershed. The stated goal of the
plan shall be to maintain the existing water quality of Priest lake while continuing
existing nonpoint source activities in the watershed and providing for project specific
best management practices when necessary. The plan shall include comprehensive
characterization of lake water quality through completion of a baseline monitoring
program to be conducted by the department and shall consider existing economics
and nonpoint source activity dependent industries of the priest lake area. The
planning team shall conduct public hearings and encourage public participation in the
plan development including opportunity for public review and input. Technical
assistance to the planning team with state nonpoint source management programs in
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forest practices, road construction and maintenance, agriculture and mining shall be
provided by the department. Technical assistance to the planning team on area
planning, zoning and sanitary regulations shall be provided by the clean lakes council.
The plan shall be submitted to the board for its approval at the end of a three (3) year
plan development period. Upon review and acceptance by the board, the plan shall be
submitted to the legislature for amendment, adoption, or rejection. If adopted by the
legislature, the plan shall be enacted by passage of a stature at the regular legislative
session when it receives the plan and shall have the force and effect of law. Existing
forest practices, agricultural and mining nonpoint source management programs are
considered to be adequate to protect water quality during the plan development
period.

4. The director, when so designated by the governor, shall have the power to apply for, receive
on behalf of the state, and utilize any federal aid, grants, gifts, gratuities, or moneys made
available through the federal government, including but not limited to the federal water
pollution control act, for use in or by the state of Idaho in relation to health and
environmental protection.

5. The director shall have the power to enter into and make contracts and agreements with any
public agencies or municipal corporation for facilities, land, and equipment when such use
will have a beneficial, recreational, or therapeutic effect or be in the best interest in carrying
out the duties imposed upon the department. The director shall also have the power to enter
into contracts for the expenditure of state matching funds for local purposes. This subsection
will constitute the authority for public agencies or municipal corporations to enter into such
contracts and expend money for the purposes delineated in such contracts.

6. The director is authorized to adopt an official seal to be used on appropriate occasions, in
connection with the functions of the department or the board, and such seal shall be judicially
noticed. Copies of any books, records, papers and other documents in the department shall be
admitted to evidence equally with the originals thereof when authenticated under such seal.
[1972, ch. 347, § 5, p. 1017; am. 1974, ch. 23, § 49, P. 633; am. 19W), ch. 325, § 1, p. 820;
am. 1988, ch. 47, § 2, p.   54; am. 1989, ch. 308, § 3, p, 762; am. 1991, ch. 332, § 22 p. 859;
am. 1992, ch. 307, § 1, P. 915; am. 19wi. ch. 331, § 2, p. 972; am. 1993, ch. 139, § 22, p.
342; am. 1993, ch. 275, § 4, D. 926; am. 1994, ch. 75, § 1, p. 156; am. 1997, ch. 26, § 1, p.
36.1]
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